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The Bank of New York Mellon, as indenture trustee (the “Trustee”)' for the special
revenue sewer warrants issued by Jefferson County, Alabama (the “County”) in the original
principal amount of approximately $3.6 billion (the “Warrants™) pursuant to the terms of that
certain Trust Indenture, dated as of February 1, 1997 (as supplemented, the “Indenture”),’
respectfully files this brief in support of its Motion of Trustee for Order Granting Relief from the
Automatic Stay, or, in the Alternative, Adequate Protection [Dkt. No. 1390] (the “Motion for
Relief”). This brief incorporates the factual discussion and arguments set forth in the Motion for
Relief, and responds to the multi-prong legal and factual arguments the County has asserted in an
attempt to deprive the Trustee and holders of the Warrants (collectively, the “Warrantholders™)
of the System Revenues to which they are entitled’ under the Indenture and applicable
bankruptcy” and non-bankruptcy law.°

INTRODUCTION

When the County entered into the Indenture in February 1997, the County recognized its
obligation under the Indenture to “provide for sufficient Net Revenue Available for Debt

Service” and “adopted a resolution that amended its sewer rate ordinance (the “Rate Adjustment

' The Trustee is informed that Assured Guaranty Municipal Corp. is filing a joinder and supplemental trial brief and
joins in this trial brief to the extent set forth therein. The Trustee is further informed that the other movants join in
this trial brief.

* As used herein, “Warrants” has the same meaning as the term “Parity Securities” in the Indenture (as defined
herein).

? Capitalized terms used herein and not otherwise defined have the meanings ascribed to them in the Indenture.

* As discussed in greater detail below, the Trustee and Warrantholders have valuable property rights in the System
Revenues and the financial covenants set forth in the Indenture requiring the County to set the System’s rates at a
level sufficient to pay the Indebtedness (as defined herein).

> The County cannot impair the special revenue Indebtedness under chapter 9, and Congress did not intend for
chapter 9 to be used in this manner. The Trustee reserves all of its rights in respect of these issues.

% The County’s arguments are set forth in Jefferson County’s Preliminary Response to the Sewer Creditors’ Motion
for Relief from the Automatic Stays with Respect to the Sewer Ratemaking Process [Dkt. No. 1421] and Jefferson
County’s Reply in Further Support of its Motion in Limine [Dkt. No. 1598] (together, the “County’s Response”).

1
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Resolution™) to provide a procedure for annual adjustment to System rates.” Jefferson Cnty.
Comm’n Res. Dec-16-2008-1374. The County nevertheless failed to set rates in compliance
with the Indenture and the Rate Adjustment Resolution. On September 16, 2008, the Trustee
filed suit against the County due to a number of defaults, including payment defaults and the
County’s failure to raise the System’s rates sufficiently to provide for payment of the Warrants.

Three months after suit was filed, the County reacted by suspending the Rate Adjustment
Resolution. The County stated, “Suspending the Rate Adjustment Resolution will allow the
Commission to act directly on System rates after consulting with and considering the
recommendations of the Special Masters and the County’s consultants.” Id. The County
asserted that such “action [was] necessary for the Commission to balance and discharge its duties
to creditors, rate payers and the environment under the Indenture, the Consent Decree and
applicable law.” Id.

After 2008, the County repeatedly breached the Indenture and steadfastly refused to raise
the System’s rates. The County’s breaches resulted in the Circuit Court for Jefferson County
(the “Circuit Court’) appointing a receiver (the “Receiver”’) with rate making powers on
September 22, 2010. See The Bank of New York Mellon v. Jefferson Cnty., No. 01-cv-2009-
002318, Order, at 5, 15 (Ala. Cir. Ct. Sept. 22, 2010) (the “Receivership Order”). After
performing an extensive analysis of the System and System Revenues, the Receiver proposed an
interim rate increase of twenty-five percent (25%) in June 2011, which the Receiver intended to
implement effective as of July 2011. See Receiver’s First Interim Report on Finances,
Operations, and Rates of the Jefferson County Sewer System [Dkt. No. 257, Exh. M40], at 55.
The Receiver held its rate increase in abeyance while the County and the state of Alabama

attempted to negotiate a global restructuring of the Indebtedness with the major sewer creditors.
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Before commencing this case, the County commissioners (the “Commissioners’) had
agreed as part of a global settlement and refinancing transaction (which would have reduced the
sewer debt by approximately $1 billion) to raise sewer rates by approximately 8.25% for each of
three years, to be followed by annual rate increases not to exceed 3.25%. Instead of
consummating the settlement, the County commenced this case on November 9, 2011. Ever
since the County regained control of the System in January 2012 by virtue of the bankruptcy
filing and the protection afforded by the automatic stay, the County has, as the Trustee feared,
ignored its legal obligations and the findings of the Receiver and continued to delay necessary
rate increases mandated by the Indenture and applicable non-bankruptcy law. Notably, had the
increases gone into effect, rates would already have been increased by more than 17%. Quite
clearly, the County’s strategy is to minimize revenues available to pay the Indebtedness through
litigation in an effort to force a future cram down. Thus, the County has sought to subordinate
the payment of the Indebtedness to its legal fees, to capital expenditures, and to unreasonably
large operating expenses, in addition to setting rates at artificially low levels. The County’s
theory seems to be that by breaching its duties to the Trustee and Warrantholders, it can
intentionally depress the value of the System Revenues. The County has continued to use the
automatic stay as a sword — rather than a shield — to orchestrate this litigation strategy designed
to impair the System Revenues available to repay the Indebtedness now and in the future.

After Financial Guaranty Insurance Company filed the Motion to Lift or Condition the
Automatic Stay [Dkt. No. 845], the Court directed the County to file interim reports on its rate
setting efforts and the County subsequently conducted a rate setting process involving a number
of public hearings — a practice not required under the Indenture or applicable law that,

heretofore, the County had never engaged in prior to the announcement of a rate increase. At the
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final hearing on the Motion for Relief, the Trustee will demonstrate that the County designed and
implemented this process in a transparent attempt to imprint an appearance of formality onto
what was nothing more than a litigation strategy designed to impair the value of the Trustee’s
and Warrantholders’ collateral.

The Trustee will demonstrate that the goal of the County’s rate setting process was not to
“balance and discharge its duties to creditors, rate payers and the environment under the

Indenture, the Consent Decree and applicable law[,]”’

but to maximize the County’s leverage in
negotiating concessions from Warrantholders. The County’s bankruptcy counsel, not the

Commissioners, are attempting to use the automatic stay as a cudgel to achieve an end result

contrary to Alabama law and the Bankruptcy Code,® and the parties’ agreement as expressed in
the Indenture. The County’s choreographed actions violate fundamental precepts of adequate
protection to which the Trustee and Warrantholders are entitled, and the County’s efforts to use
the automatic stay to enable it to depress the value of the Trustee’s and Warrantholders’
collateral is, itself, cause for relief from the automatic stay.

During the June 12, 2012 public hearing, Commissioner Carrington stated that the
Commissioners would not “prejudge anything before we have all the facts and the input of the
public and our highly-qualified experts,” and stated that “regardless of what ultimately — what’s
ultimately proposed as a result of these public hearings, we want everyone to be convinced that
the process that this Commission undertook was fair, open and consistent with our state

constitution.” First Periodic Status Report Concerning the Sewer Ratemaking Process [Dkt. No.

7 See Jefferson Cnty. Comm’n Res. Dec-16-2008-1374.
¥ “Bankruptcy Code” shall mean title 11 of the United States Code. In addition, unless stated otherwise, all
references to a “§” or “chapter” are to those sections and chapters in the Bankruptcy Code.
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1070], Exh. A, June 12, 2012 Jefferson Cnty. Pub. Hrg. Transcr., 10:19-22, 12:2-7.° Rather than
conducting its actions completely in public meetings and based solely upon the “record” to
achieve a result consistent with Alabama law, in a series of closed door “executive sessions” the
County’s lawyers retained and managed experts to reach conclusions that did not consider the
amounts of the Indebtedness or a maximum reasonable rate increase that could service the
Indebtedness.  The County’s carefully orchestrated process led to the adoption of a
predetermined and minimal (both in amount and term) rate increase based upon flawed and
incomplete data in an attempt to avoid or delay an unfavorable stay relief ruling.

At the hearing, the Trustee will establish that the County made no effort to determine if
there were reasonable sewer rates higher than the rate set by the Resolution or whether there
were any reasonable rates that would enable the County to repay the full amount of the
Indebtedness, did not take the cost of service — including the Indebtedness — into account at all in
approving the new rate, and did not follow any established or recognized rate setting process.
Indeed, the financial modeling prepared by the Trustee’s experts will establish that the System
can be operated with reasonable rates to repay the Warrants in_full.'® The Trustee will present
two revenue models that demonstrate that the System can, with reasonable rates, generate

sufficient System Revenue to repay the Indebtedness and the costs of operating the System,''

? Similarly, the County represented to this Court that “All of the public hearing transcripts, witness presentations,
and materials submitted by interested parties are now being assembled into a single complete, official record (the
“Record”), which will form the basis on which the Commission will act.” Third Periodic Status Report Concerning
The Sewer Ratemaking Process [Dkt. No. 1299], at 9.

' The Trustee’s financial modeling also assumes that there is no consensual resolution between the County and the
sewer creditors that results in a reduction of the outstanding principal on the Warrants.

" The County has asserted that the Trustee did not present rate models at the public hearing and, accordingly, is
precluded from enforcing the Indenture or asserting that the County failed to comply with Alabama law. These
assertions miss the point. The Indenture, which establishes the County’s obligations in the Revenue Covenant, does
not require the Trustee or any creditor to do anything — to the contrary, it requires the County to take particular
actions. Even assuming, however, that the County’s assertions were relevant, they are nonetheless wrong. A survey
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requiring the County to increase System Revenues by approximately twenty-two percent
(22%)."* The Trustee’s experts have determined that the needed rate increases are well within
the level of recognized industry standards of reasonableness. If rates are not raised to these
levels now, the County will not only harm the interests of the Trustee and Warrantholders by
depriving them of the System Revenues to which they are entitled, but the County will also
jeopardize its ability to address projected future capital expenses in the next five to ten years.
Despite the County’s obligations under § 12.5(a) of the Indenture (the “Revenue Covenant”)"
and Alabama law to set sewer rates based on the cost of service, including the Indebtedness
owed, and despite this Court’s admonition to the County in its previous ruling, that if adequate
steps were not taken to increase revenues the Court would consider future stay modification,'*
the County chose a litigation strategy designed to maximize leverage, but minimize the System

Revenues to the detriment of, and with no regard for, the Warrantholders’ rights.

by Trustee’s counsel of Alabama case law regarding the reasonableness of utility rates has not revealed a single case
in which presenting alternative rates at a public hearing was a prerequisite to establishing that a rate-setting body
had failed to comply with Alabama law. Finally, the County’s assertions disingenuously ignore that the creditors
(the “Invitees”) responded to the County’s invitation to participate in the public hearings by, in turn, inviting the
County’s counsel to discuss future rate structures that the Invitees’ counsel thought to be appropriate and advisable —
an invitation that the County elected to ignore. Response of Indenture Tr. & the Named Warrantholders & Insurers
to Jefferson Cnty.’s Invitation to Address the Jefferson Cnty. Comm’n at the Next Sewer Rate Hrg. [Dkt. No. 1131],
at 5,9 5. Furthermore, the Trustee provided the County with voluminous rate reports and studies.

'2 The Trustee currently intends to proffer two proposed revenue models at the final hearing on the Motion for Relief
that will demonstrate that they System can, with reasonable rates, generate sufficient System Revenue to pay the
Indebtedness and the costs of operating the System. These models provide for the repayment of the Warrants within
the original amortization period. The Trustee is not asserting that these are the omly two models that would
adequately provide for the repayment of the Indebtedness in accordance with the Indenture and Alabama law.

" The Revenue Covenant is separate and distinct from the Rate Covenant, which is set forth in § 12.5(b) of the
Indenture. As described in more detail, infra, the Rate Covenant (§ 12.5(b)) is a debt ratio covenant that is separate
and apart from the County’s obligation under the Revenue Covenant (§ 12.5(a)) to set rates at a level sufficient to
pay the Indebtedness. The County ignores this distinction and wrongly argues that the Trustee cannot enforce the
Revenue Covenant due to the acceleration of certain Warrants. The default provisions of the Indenture establish that
the Trustee may seek to enforce the implementation of rates that are both achievable and reasonable.

' The evidence to be presented by the Trustee will show that the County has not heeded the Court’s admonition.

6

10437482.20



For example, the County employed Mr. Eric Rothstein to assist with its rate hearings but
defined the scope of his engagement in a manner that assured his recommended rates would be
below rates based upon industry standards. Mr. Rothstein did not conduct a cost of service
study, made no effort to determine actual revenue requirements and assumed the debt was
presently indeterminable. Despite past testimony that he could create a rate structure in ninety
(90) days that would provide for repayment of the Indebtedness in full, Mr. Rothstein made no
effort to advise the County how it could reasonably and fairly maximize net System Revenues
available to pay debt service.

Similarly, another of the County’s experts, Dr. Stephanie Yates (formerly known as Dr.
Rauterkus), was not employed in an effort to enhance System Revenues, but to analyze the
impact of rate increases on low-income residents and to build a case to justify the County’s
decision not to implement any meaningful rate increases. While assistance to low income
residents may be beneficial, it in no way prevents the County from implementing reasonable
rates to service the Indebtedness. The two efforts are not mutually exclusive and public utilities
regularly service their debts while also assisting low income residents.

Likewise, after the close of its public hearing, the County employed CH2M Hill to
prepare an irrelevant report determining the cost of building new reduced-size treatment plants
today using three years of historical data for the existing plants. Even though the report was not
a factor in the Commission’s rate decision and was not used by the County’s rate consultant, it is
discussed extensively in the resolution passed by the County on November 6, 2012 (the
“Resolution”). The flawed report, designed to further a litigation strategy, fails to consider peak
influent and effluent data available at the time the existing plants were built or expanded, fails to

consider the conditions under which the existing plants were built or expanded, incorrectly
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assumes that the plants would be built in “green field” conditions, and mistakenly assumes
significantly reduced treatment capacity. These reduced-size plants could not possibly treat the
peak flows that have been encountered at these plants and would result in serious danger to the
public as well as violation of the Consent Decree. In short, the County’s new rate structure is
built on suspect data and analysis that further supports the conclusion that it was enacted as part
of a litigation strategy to impair the value of the Trustee’s and Warrantholders’ collateral.

The County’s actions continue to harm the Trustee and the Warrantholders by delaying
necessary, feasible, and required rate increases. The Indenture and Alabama law require the
System’s rates to be raised to a level sufficient to service the Indebtedness; however, the County
has set rates without regard to the amounts necessary to pay the Indebtedness. The Supreme
Court of the United States long ago recognized that “[p]roperty may be as effectively taken by
long-continued and unreasonable delay in putting an end to confiscatory rates as by an express
affirmance of them.” Smith v. Ill. Bell Tel. Co., 270 U.S. 587, 590 (1926).15 If not a taking here,
at a minimum, the County has failed to provide adequate protection to the Trustee and
Warrantholders. As explained more fully below, the County’s failure to comply with its
obligations under the Indenture and applicable law and to heed the admonition of this Court to
increase System Revenues constitute cause to lift the automatic stay under §§ 362(d)(1) and

922(b).

'> The municipality in Illinois Bell managed to delay rate increases for two years. The Court found such action
“evinces an entire lack of that acute appreciation of justice which should characterize a tribunal charged with the
delicate and important duty of regulating the rates of a public utility with fairness to its patrons but a hand quick to
preserve it from confiscation.” [Il. Bell Tel. Co., 270 U.S. at 590. The Trustee and Warrantholders have suffered
artificially low rates for almost five years.
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ARGUMENT

As demonstrated by the County’s Response, as well as its actions during this case, the
County has engaged in its litigation strategy by advancing two main arguments. First, the
County argues that enforcing the Revenue Covenant would somehow be an improper usurpation
of the County’s legislative authority and powers under the Bankruptcy Code. Second, the
County mischaracterizes the relief available to the Trustee and Warrantholders under state law
and the Indenture. The County makes these arguments in its attempt to set rates without regard
for debt service requirements, ignoring the Revenue Covenant, Alabama law, and industry rate
setting standards. The Trustee will demonstrate in this brief, and at the final hearing on the
Motion for Relief, that the County’s positions are untenable.

As set forth in the Motion for Relief and herein, cause exists to grant relief from the
automatic stay. While “cause” is not defined in the Bankruptcy Code, the legislative history for
§ 362 provides guidance, stating that the lack of adequate protection is not the only “cause” for
relief and, further, that “[t]he facts of each request will determine whether relief is appropriate
under the circumstances.” H.R. Rep. No. 95-595, at 344 (1977), reprinted in 1978 U.S.C.C.A.N.
5963, 6300. Based upon the foregoing, courts have determined that “cause” is an intentionally
broad, flexible concept permitting courts to address the specific exigencies of each case based
upon a consideration of the totality of the circumstances. See, e.g., Brown v. Chestnut (In re
Chestnut), 422 F.3d 298, 303 (5th Cir. 2005); In re Fairchild Corp., No. 09-10899, 2009 WL
4546581, at *5 (Bankr. D. Del. Dec. 1, 2009); In re Boodrow, 192 B.R. 57, 60 (Bankr. S.D.N.Y.
1995).

The Trustee has valuable interests in the System Revenues generated by the System and a
perfected lien on net System Revenues. The value of this revenue stream is protected by terms

of the Indenture, including the Revenue Covenant, the Rate Covenant, and the requirements of
9
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Alabama law. However, the County continues to damage the Trustee’s and Warrantholders’
property rights by: (i) ignoring its obligations under the Indenture and state law to charge
sufficient sewer rates; and (ii) minimizing System Revenues rather than generating System
Revenues sufficient to pay the Indebtedness, wholly ignoring its legal duties and obligations.'®
As a result, the County has failed and continues to fail to protect the Trustee’s and
Warrantholders’ property rights and, indeed, has impaired those rights contrary to the terms of
the Indenture, the dictates of Alabama law, the Bankruptcy Code, and the United States
Constitution.'” Contrary to a debtor’s obligations under Alabama law and the Bankruptcy Code,
the County is making no effort to repay the amounts owed under the Indenture. Fano v. Newport
Heights Irrigation Dist., 114 F.2d 563 (9th Cir. 1940); Kelley v. Everglades Drainage Dist., 319
U.S. 415 (1943); see also Wabash Valley Power Assoc. v. Rural Electrification Admin., 903 F.2d
445, 451 (7th Cir. 1990) (“A debtor in bankruptcy is supposed to maximize the value of the

estate, which opposition to a rate increase does not.”) (J. Easterbrook).'®  This failure is

' A year ago, counsel for the County asserted it could withhold System Revenues from the Trustee and
Warrantholders for depreciation, amortization, and attorney fees. In David Stern’s letter to Gerald Mace, counsel
for the Trustee, the County even stated “if we used the depreciation and amortization numbers from Exhibit M-102
(between $128 million and $130 million per year, meaning between $10-11 million per month), there would be
nothing to remit.” While the County did not take the position that it would withhold all System Revenues for certain
depreciation, amortization and non-operating expenses, testimony during the § 928 trial established the County’s
intention to incur large capital expenditures during this case instead of taking the more prudent conservative
approach recommended by the Receiver. Indeed, despite its admitted insolvency, the County’s actions evince no
concern for creditors’ rights at all.

' For the sake of clarity, when the Trustee states that the County is impermissibly impairing the Trustee’s and
Warrantholders’ property rights, the Trustee means that the County is seeking to provide the Trustee and
Warrantholders with less than that to which they are entitled under non-bankruptcy law and the Bankruptcy Code.

'8 Notably, where the Wabash Valley Power debtor refused to raise rates due to a conflict of interests (i.e., member-
owners did not want to raise rates because they would be the ones paying them), Judge Easterbrook was “surprised
that the bankruptcy judge ha[d] allowed [the debtor] to operate as debtor in possession, when the clash of
interests . . . was so obvious.” Wabash Valley Power, 903 F.2d at 451. Similarly, in In re Cajun Electric Power
Cooperative, Inc., the court found that it was impossible for the debtor in possession to properly act as a fiduciary of
the estate and a fiduciary for its members where there was an obvious conflict of interests between the two regarding
the raising or lowering of utility rates and, consequently, appointed a trustee. In re Cajun Elec. Power Coop., Inc.,
191 B.R. 659, 662 (M.D. La. 1995) (stating that “[t]here is little doubt that the lower the rates charged, the less
revenue there will be to pay the outstanding debt in this case[; and, conversely], any rate increase which Cajun might
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impairing the Trustee’s property rights. As recognized by this Court, the Trustee and
Warrantholders cannot be adequately compensated for the loss caused by the delay in receipt of
what they are entitled to under the Indenture. Memorandum Opinion [Dkt. No. 509] (the
“Memorandum Opinion™), at 43 n.16; see also Ill. Bell Tel. Co., 270 U.S. at 591 (stating that
property may be as effectively taken by a long and unreasonable delay in setting appropriate
rates as by an express, affirmative taking)."” The totality of the circumstances, including the
County’s orchestration of a managed public hearing process, demonstrates that cause exists to
grant relief from the automatic stay pursuant to §§ 362(d)(1) and 922(b) to enable the Trustee to
exercise the bargained-for remedies set forth in the Indenture to prevent further deprivation of its
property rights. La. World Exposition v. Federal Ins. Co., 858 F.2d 233, 249 (5th Cir. 1988)
(debtor has fiduciary duty to maximize value of estate for the benefit of its creditors); see also In
re Midwest Props. of Shewano, LLC, 442 B.R. 278, 285-86 (Bankr. D. Del. 2010) (in context of
dismissal, finding cause as a result of debtor’s failure to fulfill its fiduciary duties).

I. The County is attempting to improperly expand its governmental power.

The County’s Response includes two separate legal arguments the goal of which is to
invalidate the Revenue Covenant and impermissibly impair the Trustee’s property rights. The
County asserts that it has the sole authority to set sewer rates because (i) despite the language set
forth in the Indenture and the Receivership Order, the power to set rates is a non-delegable

legislative function reserved to the County, and (ii) once the County makes a rate setting

seek is adverse to its members.”), vacated sub nom. Matter of Cajun Elec. Power Coop., Inc., 69 F.3d 746 (5th Cir.
1995), opinion withdrawn in part on reh’g, 74 F.3d 599 (5th Cir. 1996), aff’d sub nom. Matter of Cajun Elec. Power
Coop., Inc., 74 F.3d 599 (5th Cir. 1996). In appointing the trustee, the Cajun Electric court noted the importance of
having a neutral person oversee the debtor in possession to avoid the appearance of impropriety in the bankruptcy
case. Cajun Elec., 191 B.R. at 662.

' In addition, as recognized by this Court, the longer the County delays appropriate rate modifications, the worse
the situation becomes. May 3, 2012 Hrg. Transcr., at 11:15-12:5 [Dkt. No. 1003].
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decision, a court cannot interfere with that decision unless the decision is arbitrary and
capricious. Alabama courts and federal courts, including the United States Supreme Court, have
repeatedly rejected similar attempts to argue that rate setting agreements, such as the Indenture,
can be unilaterally changed.

A. The power to set rates in Alabama must comply with Alabama law and,

once such power becomes subject to a contractual obligation, a
municipality cannot use its governmental powers to avoid the obligation.

Alabama law allows a municipality to contractually obligate itself to exercise its power to
set rates.”’ Once the County agreed to the rate setting obligations in the Indenture, the County
was prohibited from using its governmental power to avoid or otherwise impair the obligation.
Nevertheless, the County is now deploying the automatic stay to prevent the Trustee from acting
to protect its interests while the County attempts to employ its alleged governmental powers to
keep the System’s rates at an artificially low level that, though politically tenable, is insufficient
to pay the Warrants and inconsistent with its obligations under the Indenture and applicable law.
The County’s depression of the System’s rates is in derogation of the County’s obligations under
the Revenue Covenant, and the County now seeks to invalidate the Revenue Covenant® to avoid
charging higher sewer rates. The County’s actions, inaction, and omissions impair the Trustee’s
property rights contrary to the Bankruptcy Code, Alabama law, and the United States

Constitution.

20 Ala. Code § 11-28-2 (stating that a county commission may issue warrants and shall have the power to enter into
and perform all contracts necessary or desirable to sell and issue warrants and to secure and provide for the
payment thereof); see also Ala. Code § 11-28-3 (stating that any covenants of any county relating to the pledge of
funds for the payment of principal and interest on warrants are enforceable against the county issuing the warrants).

2! The County borrowed $3.6 billion to fix and enhance the System pursuant to the Indenture, which incorporates an
agreement to charge sufficient rates to repay the Indebtedness. The County now seeks to invalidate a central part of
the financial agreement — the Revenue Covenant.

12
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1.  The County must comply with Alabama law.

The County is required to comply with Alabama law notwithstanding chapter 9 of the
Bankruptcy Code. Section 903 provides that “[t]his chapter does not limit or impair the power of
a State to control, by legislation or otherwise, a municipality of or in such State in the exercise of
the political or governmental powers of such municipality.” 11 U.S.C. § 903; see also In re
Vallejo, Cal., 432 B.R. 262, 267 (Bankr. E.D. Cal. 2010) (noting that chapter 9 does not affect
the power of a state to control its municipality); In re Mt. Carbon Metro. Dist., No. 97-20215,
1999 WL 34995477, at *3 (Bankr. D. Colo. July 20, 1999) (same). Section 903, by its terms,
prevents a chapter 9 debtor from consenting to a court order that would violate a state law. In re
N.Y.C. Off-Track Betting Corp., 434 B.R. 131, 140-41 (Bankr. S.D.N.Y. 2010) (citing 6 Collier
on Bankruptcy 9 904.02[2][a] (observing that a “municipality could not, by its consent, empower
the court to order the municipality to do an act that would be in violation of a law or
administrative order of the state controlling its municipalities”)). If a municipality cannot
consent to a bankruptcy court ordering it to ignore state law, then it would defy logic if a
municipality could ignore state law.> Id.; see also Cont’l Air Lines, Inc. v. Hillblom (In re
Cont’l Air Lines, Inc.), 61 B.R. 758, 780 (S.D. Tex. 1986) (citing 28 U.S.C. § 959(b)) (“Congress
has explicitly expressed its intention that a debtor is not to have carte blanche authority to ignore

nonbankruptcy law”); Clancy v. Goldberg, 183 B.R. 672, 675 (N.D.N.Y. 1995).

21t is also worth noting that the County only has the rights and powers delegated to it by the state of Alabama and,
thus, cannot act beyond or outside such delegated rights and powers. Birmingham Waterworks Co. v. City of
Birmingham, 211 F. 497, 501 (N.D. Ala. 1913) (citing City of Bessemer v. Bessemer Waterworks, 44 So. 663, 666
(Ala. 1907)).

% In addition to the requirements imposed by § 903, as set forth in the Motion for Relief, the Trustee also believes
that 28 U.S.C. § 959 requires the County to comply with state law. However, the Trustee is cognizant of this
Court’s opinion regarding the applicability of 28 U.S.C. § 959 to the County and, accordingly, sets forth the
Trustee’s position briefly in this footnote for purposes of preserving the argument in the event of any appeal.
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When the County entered into the Indenture, it became obligated under the terms of the
Indenture and governing Alabama law — namely, Amendment 73,>* Act 619,” and Chapter 28 of
Title 11 of the Alabama Code — and, under Alabama law, the Trustee obtained property rights in
those very obligations. U.S. Trust Co. of N.Y. v. New Jersey, 431 U.S. 1, 25 n.23 (1977) (stating
a municipality acts as a person when it borrows money and contracts to repay it with interest)
(citing Murray v. Charleston, 96 U.S. 432, 445 (1878)); see also id. at 17 n.14, 19 n.17
(contractual provisions with a municipality are informed and supplemented by the relevant local
law in effect at the time of contracting). Thus, the County incurred obligations fixed by the
Indenture, Amendment 73, Act 619, and Chapter 28 of Title 11 of the Alabama Code — notably,
the obligation to fix the System’s rates at a level sufficient to pay the Indebtedness — and was
prohibited from using its governmental powers to impair or avoid such obligation.

2. The County may not use its governmental powers to avoid its

obligations or otherwise impair the Trustee’s rights under the
Indenture.

The County argues that it may avoid the obligations it incurred under the Indenture and
Alabama law. The County is wrong. The County confuses the prohibition against using its
governmental powers to avoid or otherwise impair its contractual obligations with the general
power under the Bankruptcy Code to adjust obligations. Through the County’s rate setting
process, the County is not attempting to adjust the Warrantholders’ and Trustee’s obligations

under _the Bankruptcy Code; the County is impairing the Trustee’s and Warrantholders’

constitutionally and statutorily protected property rights behind the Bankruptcy Code — i.e.,

under state law — by refusing to set appropriate rates and claiming their “legislative” rate making

24 Ala. Const. Amend. 73.
251941 Ala. Acts, No. 619.
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decisions cannot be challenged by the Trustee or Warrantholders. Nothing in the Bankruptcy
Code permits the County to act in blatant disregard of Alabama law in this situation. In setting
new rates, the County has acted as if the Indebtedness either does not exist or is unquantifiable.
While the County purports to rely on §§ 506(a), 901(a), 927, and 1129(b) to assert that “the
Bankruptcy Code permit[s] the County to adjust the amount of sewer debt,” the County is not
attempting to use any of these sections of the Bankruptcy Code, but rather is engaged in a
transparent attempt to impair the Trustee’s property rights in the net System Revenues under the
Indenture by refusing to raise rates to a level sufficient to pay the Indebtedness. This result is
prohibited by Alabama law and no provision of the Bankruptcy Code authorizes the County’s
actions.

Once a contractual obligation is undertaken by a municipality, the municipality may not
use its governmental power to avoid the obligation or otherwise constitutionally impair the value
of the property right attendant thereto. Von Hoffman v. City of Quincy, 71 U.S. 535, 555 (1866);
see also U.S. Trust Co., 431 U.S. at 24 n.22; Perry v. Town of Samson, 11 F.2d 655, 657-58
(M.D. Ala. 1926). Under Alabama law, it is well-settled that when a municipality incurs debt
and agrees to pay the principal thereof and interest thereon, the law and methods of payment
existing at the time forms part of the obligation, and no legislation thereafter may impair the
right or duty to meet the obligation. Perry, 11 F.2d at 657.° Indeed, Alabama courts have
consistently required municipalities to honor rate commitments and commitments to levy taxes

to support indebtedness they incurred. See, e.g., Bd. of Rev. of Shelby Cnty. v. Farson, Son &

26 Citing Port of Mobile v. Watson, 116 U.S. 289 (1886); Louisiana ex rel. Nelson v. Police Jury of the Parish of St.
Martin, 111 U.S. 716 (1884); Ralls Cnty. Ct. v. United States, 105 U.S. 733 (1881); Edwards v. Kearzey, 96 U.S.
595 (1877); Butz v. City of Muscatine, 75 U.S. 575 (1869); Von Hoffman, 71 U.S. at 535; Graham v. Quinlan, 207 F.
268 (6th Cir. 1913); City of Cleveland v. United States, 166 F. 677 (6th Cir. 1909); Hicks v. Cleveland, 106 F. 459
(4th Cir. 1901); Padgett v. Post, 106 F. 600 (4th Cir. 1901); City of Ensley v. Simpson, 50 So. 61 (Ala. 1909);
Edwards v. Williamson, 70 Ala. 145, 152 (1881).
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Co., 72 So. 613, 615-16 (Ala. 1916); Bessemer, 44 So. at 668-69; Birmingham Waterworks, 211
F. at 497. Alabama courts have unequivocally held that a governing body cannot legislate
around such commitments. See, e.g., Jefferson Cnty. v. City of Leeds, 675 So. 2d 353, 354 (Ala.
1995); Bessemer, 44 So. at 669.

In Bessemer, the City of Bessemer and Bessemer Waterworks entered into a contract
under which Bessemer Waterworks agreed to make improvements to its physical facility in
exchange for the right to set and collect water rates at a level that did not exceed a fixed cap.
Bessemer, 44 So. at 665-66. The City of Bessemer passed a later ordinance without the consent
of Bessemer Waterworks, reducing the cap on rates that could be charged. Id. at 665. Bessemer
Waterworks commenced an action against the City of Bessemer alleging, among other things,
that the ordinance impaired its rights under the contract with the city and deprived the company
of property in violation of the United States Constitution. /d. at 665-66. The Supreme Court of
Alabama ruled in favor of Bessemer Waterworks, stating:

[A] city may by contract fix rates at which water shall be supplied

for a definite period, and in this way suspend its power to fix rates
during the period prescribed in the contract . . . .

[T]he conclusion is that the company has a valid contract with the
city, and under it a vested right to charge for water that may be
supplied at rates not exceeding the maxima named therein, and that
the ordinance which attempts to reduce these rates impairs the
obligation of the contract.

Id. at 667-69 (emphases added).

Even action by the state of Alabama cannot impair or otherwise frustrate a municipality’s
financial obligations regarding revenue generation. In Perry, at the time the municipality
incurred its obligations, the Alabama constitution authorized taxes to be levied “on the value of

the taxable property within [Alabama].” Perry, 11 F.2d at 657. Sometime after incurring of the
16
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town’s obligations, the Alabama Constitution was amended to provide that the taxable property
within Alabama was to be assessed at only sixty percent (60%). Id. Because the legislation was
enacted after the incurrence of the obligations by the town, and because the legislation impaired
the lender’s property rights, the Perry court found that it had the power to direct the town to levy
the tax it had the power to levy, and had agreed to levy, at the time of incurring the obligations.
Id. at 657-58. The Perry court issued writ of mandamus requiring the town to levy and collect
the tax based on the full value of the property despite the change in state law. Id. at 659.
In Farson, the Supreme Court of Alabama recognized that the revenue derived from a

special tax was pledged (like the System Revenues) to the repayment of warrants and stated:

We are of the opinion, however, that as the commissioners’ court

had full power to enter into the contract and agree to levy this

special tax for this particular purpose, and that as such agreement

is valid and binding and a most material part of the contract, it

became the legal duty of the court to levy the tax and have the

money so collected appropriated to the purpose for which it was

pledged. The contract being binding, the question passed beyond

the field of discretion and became one of plain duty to carry out
the agreement solemnly made.

Farson, 72 So. at 615 (emphasis added).

The Supreme Court of the United States has also held that a municipality is prohibited
from using its governmental powers to avoid its financial obligations. In Watson, the City of
Mobile, Alabama failed to pay its obligations under certain bonds. Watson, 116 U.S. at 299.
After entry of a judgment against the city seeking to enforce, among other things, the City of
Mobile’s obligations to levy and collect annually a tax to pay the bonds, the commissioners of
the city voted to vacate and annul the city’s charter and incorporate the port of Mobile in an
attempt to avoid the debt on the bonds, leaving the bonds unsatisfied with no source for
repayment. /d. Upon review, the Supreme Court of the United States found that the port of

Mobile was still obligated on the bonds, explaining:
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The laws which establish local municipal corporations cannot be
altered or repealed so as to invade the constitutional rights of
creditors.  So far as such corporations are invested with
subordinate legislative powers for local purposes, they are the mere
instrumentalities of the states, for the convenient administration of
their affairs, and are subject to legislative control. But
when . . . they issue their bonds...to carry out any other
authorized contract...they are, to that extent, to be deemed
private corporations, and their obligations are secured by all the
guaranties which protect the engagements of private individuals.
Therefore the remedies for the enforcement of such obligations
assumed by a_municipal corporation, which existed when_the
contract was made, must be left unimpaired by the legislature, or,
if they are changed, a substantial equivalent must be provided.
Where the resource for the payment of the bonds of a municipal
corporation is the power of taxation existing when the bonds were
issued, any law which withdraws or limits the taxing power, and
leaves no adequate means for the payment of the bonds, is
forbidden by the constitution of the United States, and is null and
void.  These propositions _receive _strong support from_the
decisions of the supreme court of Alabama.

Id. at 304-05 (emphasis added) (citing, among other things, Comm rs Ct. of Limestone Cnty. v.
Rather, 48 Ala. 433 (1872); Edwards, 70 Ala. at 145; Slaughter v. Mobile Cnty., 73 Ala. 134
(1882)); see also Howard v. State ex rel. McGarry, 146 So. 414, 418 (Ala. 1933) (same). The
Watson court held that all laws enacted to remove or impair the ability to pay the bonds were
“invalid and ineffectual, and [to] be disregarded.” Watson, 116 U.S. at 305.%’

This holding was later reaffirmed by the Supreme Court of the United States. In United
States Trust Co., in conjunction with the issuance of certain bonds, a 1962 covenant restricted the
subsidization of rail passenger transportation through the use of revenues and reserves pledged as
security for the bonds. U.S. Trust Co., 431 U.S. at 1. New York and New Jersey subsequently

repealed the covenant. Id. at 1. The United States Supreme Court found that the repeal of the

" In so holding, the Watson court noted with approval its prior jurisprudence treating legislation as invalid and void
where the legislation abrogated or otherwise restricted the power of taxation delegated to a municipality where such
power formed the basis of contracts under which such power was the sole source of payment. Watson, 116 U.S. at
305-06 (citing Wolff'v. New Orleans, 103 U.S. 358, 365-66 (1880); Ralls Cnty. Ct., 105 U.S. at 736-37).
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financial covenant completely eliminated an important security provision, thus impairing the

obligation. Id. at 19; see also id. at 20 (citing with approval the trial court’s finding that the

repeal of the covenant impaired the Trustee’s property rights because it permitted a diminution

of the monies pledged to the repayment of the obligations). The U.S. Trust Co. court added that
the security provision was a form of property held by the trustee and bondholders. /d. at 19 n.16
(citing Contributors to Pa. Hosp. v. Phila., 245 U.S. 20 (1917); El Paso v. Simmons, 379 U.S.
497 (1965)). The U.S. Trust Co. court further observed that it had regularly held that the states
are bound by their debt contracts. Id. at 24.*® The Court thus found the repeal of the covenant
by New York and New Jersey to be an unconstitutional impairment of the trustee’s property
rights.

Courts have also held that a municipality cannot violate state law to artificially impair or
otherwise avoid valid financial obligations. In Huidekoper v. Hadley, 177 F. 1 (8th Cir. 1910), a
county issued bonds that were to be paid by a tax levied upon the assessed value of the taxable
property of the county and, otherwise, by participation with other creditors in the proceeds of a
tax authorized for general county purposes. Id. at 3. The county defaulted on certain of the
bonds and the holder thereof obtained a judgment against the county. Id. The tax revenues
collected for general county purposes were wholly inadequate to pay the amounts owed on the
bonds, and the county, along with the state, intentionally failed to assess the property of the
county at its true value to prevent the creation of a fund to pay the indebtedness the bonds. /d.
The Hadley court observed that the state and county (like the County in this case) were violating

state law by artificially depressing property values in order to avoid paying the bonds. /d. The

% See also U.S. Trust Co., 431 U.S. at 24 n.22 (stating that state laws authorizing the impairment of municipal bond
contracts have been held unconstitutional) (citing W.B. Worthen Co. v. Kavanaugh, 295 U.S. 56 (1935); Louisiana v.
Pilsbury, 105 U.S. 278 (1882)).
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Hadley court held that the county and state were prohibited from intentionally violating the law
in order to depress the County’s ability to generate revenue for the purpose of impairing the
ability to pay the county’s obligations, and directed that a writ of mandamus be issued upon
remand, requiring the state and county to comply with the laws in order to generate tax revenue
sufficient to pay the bonds. /d. at 10-13.

These cases make clear that once a municipality incurs obligations payable from a
specified source, the municipality cannot thereafter use its governmental powers to avoid the
obligations or otherwise impair its ability to pay those obligations. To the extent a municipality
attempts to legislate around such obligations, the legislation itself is invalid and ineffectual, and
should be disregarded. See, e.g., Watson, 116 U.S. at 305; see also U.S. Trust Co., 431 U.S. at
24 n.22. Similarly, a municipality is also prohibited from violating state law in order to shirk its
obligations. Hadley, 177 F. at 10-13. Because the County incurred the Indebtedness, pledged
the System Revenues to the repayment of the Indebtedness consistent with and pursuant to
Alabama law,” and bound itself to the terms of the Indenture (including the Revenue Covenant),
the County cannot now use its governmental powers (or violate state law) to avoid the
Indenture’s mandates or otherwise impair the revenue stream derived from the System — i.e., the
System Revenues. No provision of the Bankruptcy Code changes this result.

3. The County’s obligations under Alabama law have not been
preempted by the Bankruptcy Code.

The County’s obligations under Alabama law are not preempted by the Bankruptcy Code.
It is well-established that the United States Constitution invalidates state law that interferes with

or is contrary to federal law. See, e.g., Hillsborough Cnty., Fla. v. Automated Med. Labs., Inc.,

% The Indenture and Warrants issued under it were validated by the Alabama Circuit Court for Jefferson County.
See Jefferson Cnty., Ala., v. Taxpayers & Citizens of Jefferson Cnty., Ala., No. CV 01-04657, Findings of Fact,
Conclusions of Law & Final Judgment, at 3-15 (Ala. Cir. Ct. Aug. 24, 2001) (the “Validation Order”).
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471 U.S. 707, 712 (1895). Federal preemption takes three forms: (i) express preemption; (ii)
field preemption; and (iii) conflict preemption. Id. at 713. As recognized by the United States
Supreme Court, the Bankruptcy Code does not expressly or impliedly preempt state law. Butner
v. United States, 440 U.S. 48, 54 (1979); see also BFP v. Resolution Trust Corp., 511 U.S. 531,
546 (1994) (“The Bankruptcy Code can of course override [state law] by implication when the
implication is unambiguous. Where the intent to override is doubtful, our federal system
demands deference to long established traditions of state regulation.”). There is a “presumption
against preemption” rooted in respect for states as independent sovereigns in our federal system.
See, e.g., Wyeth v. Levine, 555 U.S. 555, 565 n.3 (2009).° “[W]hen the text of a pre-emption
clause is susceptible [to] more than one plausible reading, courts ordinarily ‘accept the reading
that disfavors pre-emption.”” Farina v. Nokia Inc., 625 F.3d 97, 118 (3d Cir. 2010) (citing Altria
Group, Inc. v. Good, 555 U.S. 70 (2008)), cert. denied, 132 S.Ct. 365 (2011). In order to be
preempted, Alabama law must directly interfere, or otherwise conflict, with the Bankruptcy

Code.’! It does not.

3% This presumption is even stronger in areas of traditional state regulation, such as sewer regulation and operation.
It is true that both the Ninth Circuit and the Third Circuit have held that § 1123(a), portions of which have been
incorporated into chapter 9 pursuant to § 901(a), preempts state law by establishing the contents of a bankruptcy
plan “[n]otwithstanding any other applicable provision of nonbankruptcy law.” Pac. Gas and Elec. Co. v. ex rel.
Cal. Dep'’t of Toxic Substances Control, 350 F.3d 932, 937 (9th Cir. 2003) (finding that pursuant to § 1123(a)
“nonbankruptcy law is expressly preempted by a reorganization plan only to the extent that such law ‘relat[es] to
financial condition’”); In re Federal-Mogul Global Inc., 684 F.3d 355, 374 (3d Cir. 2012) (finding that § 1123(a)
preempts all state laws conflicting with its provisions). Although any plan of adjustment in this case could have
preemptive effect with respect to conflicting state laws, as noted by the Third Circuit, the express terms of § 1123(a)
do not displace other Bankruptcy Code provisions. Federal-Mogul, 684 F.3d at 371. Because chapter 9 and
specifically §§ 903 and 928(a) place state laws applicable to special revenues outside of the Bankruptcy Code, the
state law provisions applicable to such special revenues likewise should not be preempted by § 1123(a). Indeed, the
structure and legislative history of chapter 9 express Congress’ intent that special revenue obligations would remain
unimpaired. See S. Rep. No. 100-506, at 12-13 (1988) (stating that amendments to chapter 9 insure that revenue
bondholders will have unimpaired rights to the project revenues pledged to them); see also H. Rep. No. 100-1011, at
4122 (1988).

3! Indeed, the structure and legislative history of chapter 9 express Congress’ intent that special revenue obligations
would remain unimpaired. See S. Rep. No. 100-506, at 12-13 (1988) (stating that amendments to chapter 9 insure
that revenue bondholders will have unimpaired rights to the project revenues pledged to them); see also H.R. Rep.
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a.  Neither Alabama law nor the Indenture interfere or conflict with
any specific provision of the Bankruptcy Code.

Alabama law, which both recognizes the validity of the Revenue Covenant and requires
that sewer rates to be based, in part, on the System’s debt obligations, does not directly interfere,
or otherwise conflict, with any provision of the Bankruptcy Code. The County has not
identified, and cannot identify, a provision of the Bankruptcy Code that conflicts with a specific
Alabama state law, nor can it argue that enforcement of the Revenue Covenant or other financial
covenants stands as a complete obstacle to accomplishment and execution of the purposes and
objectives of Congress.”> While Alabama law prohibits the County from circumventing or
otherwise impairing its obligation to pay the Indebtedness, it does not prevent the County from
achieving a successful adjustment of its debts under chapter 9. The County is fully capable of
proposing a confirmable plan of adjustment while still complying with the Indenture and
Alabama law requiring the County to honor its obligation to set sewer rates sufficient to pay the
Indebtedness in full as required by the Indenture and, as discussed below, consistent with
protections afforded special revenue financing under chapter 9.

The County has raised the argument that the relief sought by the Trustee and other
movants conflicts with § 365; however, nothing in the Indenture or the relief sought conflicts
with § 365. Section 365(a) authorizes a debtor to assume or reject executory contracts. 11
U.S.C. §365(a). Executory contracts have been characterized as those with “reciprocal

remaining obligations.” See Gibson v. Resolution Trust Corp., 51 F.3d 1016, 1023 (11th Cir.

No. 100-1011, at 4122 (1988). Thus, rather than interfering or conflicting with Alabama law, the provisions of
chapter 9, particularly as they relate to special revenue obligations, are in accord with Alabama law.

32.Cf In re Cnty. of Orange, 191 B.R. 1005 (Bankr. C.D. Cal. 1996) (basing preemption on direct conflict between
state law creating special class of creditors and priority scheme outlined in Code provisions); In re Vallejo, 403 B.R.
72, 77 (Bankr. E.D. Cal. 2009) (relying upon express conflict between § 365 concerning authority to reject
executory contracts and state law restricting debtor’s ability to reject or impair obligations under collective
bargaining agreements).
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1995) (citations omitted); see also In re Health Science Prods., Inc., 191 B.R. 915, 916 (Bankr.
N.D. Ala. 1995) (stating that, once performance is only due from one party, a contract ceases
being executory); see also Vern Countryman, Executory Contracts in Bankruptcy: Part I, 57
Minn. L. Rev. 439, 460 (1973) (stating that a contract is executory where the obligations of both
the bankrupt and the other party are so far unperformed that the failure of either to complete
performance would constitute a material breach excusing the performance of the other.).
“[Wlhere the contractual obligations of the bankrupt and the other contracting party remain at
least partially and materially unperformed at bankruptcy, the contract is executory.” Jenson v.
Continental Fin’l Corp., 591 F.2d 477, 481 (8th Cir. 1979).

Where the obligor under a trust indenture is the debtor, the trust indenture and financial
covenants contained therein are not executory contracts. See, e.g., In re Acceptance Ins. Cos.,
Inc., No. BK05-80059, Order [Dkt. No. 96] (Bankr. D. Neb. May 26, 2005); In re PWS Holding
Corp., No. 98-212, 2002 WL 32332066, at *2 (Bankr. D. Del. Jan. 30, 2002) (finding that an
indenture was not an executory contract because there were no duties or obligations owed to the
debtor); see also In re St. Vincent’s Catholic Med. Ctrs. of N.Y., 440 B.R. 587, 601 (Bankr.
S.D.N.Y. 2010) (loan documents are not executory contracts). As recognized by the Acceptance
Insurance court, once the funds have been raised under an indenture, the holders of the
municipal debt have already fully performed by paying for the notes and the indenture trustee
owes no continuing obligations to the issuer, leaving only the debtor’s obligations outstanding.
Like in Acceptance Insurance, in this case, there are no bilateral obligations between the Trustee

or Warrantholders and the County. The only obligations still outstanding are those obligations
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owed by the County to the Trustee and Warrantholders. Accordingly, the Indenture is not an
executory contract and, therefore, cannot be rejected.

Nor are the Trustee’s and Warrantholders’ property rights “dischargeable.”34

The County
confuses the Trustee’s and Warrantholders’ vested property rights under the Indenture with
unsecured claims subject to discharge. In this case, the County pledged and imposed a trust (and
impressed a lien) on the net System Revenues. Indenture, § 2.1(1); Ala. Code § 11-28-3 (stating
that pledged funds shall constitute a trust fund impressed with a lien). While unsecured claims
of general obligation creditors may be subject to adjustment and discharge, the lien and rights of
special revenue creditors in a chapter 9 case are not subject to such treatment.”® It has long been
held that liens ride through a bankruptcy unaffected unless expressly avoided. See, e.g., Johnson
v. Home State Bank, 501 U.S. 78 (1991); see also 11 U.S.C. § 524(a). Furthermore, rights in
trust funds are not subject to alteration or impairment. See In re Monterey House, Inc., 71 B.R.
244, 247 (Bankr. S.D. Tex. 1986) (“That the corpus of a trust is not property of the estate is so
widely accepted as to be beyond dispute.” (quoting In re Fresh Approach, Inc., 51 B.R. 412, 419

(Bankr. N.D. Tex. 1985)); Matter of Quality Holstein Leasing, 752 F.2d 1009, 1013 (5th Cir.

1985) (“Congress did not mean to authorize a bankruptcy estate to benefit from property that the

33 In Jefferson Cnty’s Reply in Further Support of Its Motion in Limine [Dkt No. 1598] (the “Limine Reply”), the
County improperly cites the decision of In re City of Col. Springs Spring Creek Gen. Improvement Dist., 187 B.R.
683 (Bankr. D. Colo. 1995), for the proposition that a chapter 9 debtor can impair unperformed rights under a trust
indenture. The Colorado Springs decision does not stand for this proposition, but rather held that parties could,
through a consensual plan, do that which they were able to do outside of the bankruptcy process. The mere
implementation of a consensual plan is not comparable to an attempt to substantively impair a creditor’s property
rights through a non-consensual plan.

** In the Limine Reply, the County argues in error that, even if the Indenture is not an executory contract (and it is
not), “whatever rights the sewer creditors had under [the Indenture] would give rise to dischargeable ‘claims,’ . ..
not mandates that are specifically enforceable postpetition. /d. at 7 n.9.

% The Trustee’s rights under the Indenture and the trust funds pledged are not the type of obligations chapter 9
envisioned permitting a debtor municipality to discharge. See S. Rep. No. 100-506, at 6-7, 12 (stating there is a
concern that pledged revenues could be diverted and amendments seek to redress such concern and assure that
holders of special revenue instruments receive the benefit of their bargain — i.e., unimpaired rights to the pledged
revenue).
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debtor did not own.”). As a result, the County is wrong when it asserts that the Trustee’s and
Warrantholders’ property rights are “dischargeable.” Thus, there is no direct or express conflict
between any provision in the Bankruptcy Code and any provision under Alabama law or the
Indenture.

b.  Neither Alabama law nor the financial covenants in the
Indenture conflict with chapter 9.

Alabama law, with respect to the Revenue Covenant and the proper rate base for setting
sewer rates, is not in conflict with the goals and purposes of chapter 9. As recognized by the

(13

Supreme Court of the United States, the intent of Congress is the “ultimate touchstone” for
preemption analysis. Medtronic, Inc. v. Lohr, 518 U.S. 470, 485 (1996). In discerning this
intent, courts look not only at Congress’ express statements but also to the “structure and purpose
of the statute as a whole, as revealed not only in text, but through the reviewing court’s reasoned
understanding of the way in which Congress intended the statute and its surrounding regulatory
scheme to affect business, consumers, and the law.” Id. at 486.

While chapter 9 provides a process for insolvent municipalities to address certain issues,
Congress enacted certain provisions of chapter 9 to ensure that the rights of special revenue
creditors would remain unimpaired in a chapter 9 case so municipalities would have continued
access to funding. S. Rep. No. 100-506, at 13 (1988). As this Court has previously recognized,
§§ 902, 922(d), 927 and 928 expressly protect special revenue financing, so that chapter 9
“insure[s] that revenue bondholders receive the benefit of their bargain with the municipal issuer,
namely, they will have unimpaired rights to the project revenue pledged to them.”
Memorandum Opinion, at 40 (citation omitted). Courts have on numerous occasions recognized
the importance of rate setting or tax levying covenants to the bargain. See, e.g., Oppenheim v.

City of Florence, 155 So. 859, 865 (Ala. 1934) (and cases cited therein). As recognized by this
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Court and as intended by Congress, chapter 9 is written to protect the integrity of the market for
municipal special revenue bonds and to preserve the framework established by state laws. See S.
Rep. No. 100-506, at 12-13 (stating that Congress amended chapter 9 with the express goal of
assuring that holders of special revenue obligations would receive the benefit of their bargain
with the municipal issuer).’® Chapter 9 affirms, rather than abrogates, the framework (and the
protections set forth therein) created by state law with respect to special revenue obligations.
Accordingly, nothing in chapter 9 preempts Alabama state law regarding special revenue
financing.

4. The Validation Order, District Court Order, and Receivership

Order confirm the Trustee’s right to enforce the County’s obligation
to set rates at a level sufficient to repay the Indebtedness.

Three separate orders confirm that the Trustee has the right to enforce the County’s
obligations to set rates at a level sufficient to repay the Indebtedness. First, at the request of the
County, the Jefferson County Circuit Court (the “Circuit Court’) validated and confirmed the
Indenture and all covenants, agreements, provisions and obligations of the County relating to the
issuance of the Warrants. Validation Order, at 3-15. The Validation Order was not appealed
and, consequently, “[s]hall be forever conclusive as to the validity of [the Revenue Covenant]
against the [County] and against all taxpayers and citizens thereof, and the validity of [the
Revenue Covenant] shall never be called in question in any court in [Alabama].” Ala. Code § 6-

6-755."  As recognized by the Circuit Court, “[t]he County and its taxpayers and citizens are

3% The Congressional intent in approving the 1988 Amendments was to clarify and preserve, rather than abrogate,
existing property rights. See S. Rep. No. 100-506, at 14-15. Thus, based on the legislative history, it is clear that
Congress intended for the liens on special revenues to remain in place unaltered. See H.R Rep. No. 100-1011, at
4122 (§ 928 eliminates risk of avoidance).

37 See also Se. Meats of Pelham, Inc. v. City of Birmingham, 895 So. 2d 909 (Ala. 2004) (if a validation proceeding
is not appealed, a party may not attack, directly or otherwise, any action validated thereby); Hillard v. City of
Mobile, 47 So. 2d 162, 164-65 (Ala. 1950) (validation proceeding “sets up a statutory estoppel as to the validity of
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precluded from challenging the validity of the covenants in and provisions of the Indenture by
the order of the Jefferson County Circuit Court entered August 24, 2001, which order validated
the provisions of the Indenture and the [Warrants].”™*® Receivership Order, at 5, 9§ 15. Because
the Warrants, Indenture, and all covenants contained therein (including the Revenue Covenant)
have been validated, they are forever conclusively determined to comply with Alabama law and
are enforceable against the County.””

Second, the United States District Court for the Northern District of Alabama (the
“District Court”) and the Circuit Court confirmed that the County could cede its ratemaking
authority according to the terms of the Indenture. Both courts considered the substantial
authority presented by the Trustee establishing that Alabama law not only permits the
appointment of rate setting receivers over utility systems, but that Alabama courts have been
approving such receivers for decades. See, e.g., Bankhead v. Town of Sulligent, 155 So. 869
(Ala. 1934); Ala. Code § 6-6-620. In a memorandum opinion, the District Court found that the
County was authorized to enter into the Revenue Covenant. The Bank of New York Mellon v.
Jefferson Cnty., Ala., No. 2:08-cv-01703, Memorandum Opinion [Dkt. No. 100], at 4 (N.D. Ala.
June 12, 2009) (the “District Court Order”). In turn, the Circuit Court found that § 13.2(c) of

the Indenture, which provides for the appointment of a receiver with rate setting powers, was

such obligations against the unit issuing them, and against all taxpayers and citizens thereof, and the validity of such
obligations or of the tax or other means provided for their payment.”) (internal quotation and citation omitted);
MacMahon v. Baumharer, 175 So. 299, 304 (Ala. 1937) (same).

* This validation by the Circuit Court applied to the Indenture and the first four supplemental indentures.
Validation Order, at 3, §4; Id. at 15, 99 13, 14; Id. at 16, 9 1(b). The Revenue Covenant is contained in the original
Indenture and was thus validated.

3 The Trustee’s remedies, including the right to appoint a receiver with rate making authority, were also validated
in the Validation Order. As a result, the County cannot challenge the validity of the Trustee’s remedies and this
Court is precluded from disturbing the findings set forth in the Validation Order or otherwise determining that the
remedy of a receiver with rate making authority is not permitted under Alabama law. See Rooker v. Fidelity Trust
Co., 263 U.S. 413 (1923); D.C. Ct. of Appeals v. Feldman, 460 U.S. 462 (1983); In re Federated Dep’t Stores, Inc.,
226 B.R. 191, 193 (Bankr. S.D. Ohio 1998).

27

10437482.20



valid and enforceable under Alabama law. Receivership Order, at 5, 4 14, 15. The County had
exercised its rights to set rates by entering into the Indenture, which included the Revenue
Covenant, and the Circuit Court recognized that the County could not ignore its obligations to
the Trustee and the Warrantholders, and actually appointed a receiver with rate setting powers.
Id., at 8-13.%° Together, the Receivership Order and District Court Order confirm that which was
validated in the Validation Order — that the County had the power to contractually bind its
ratemaking authority and did so according to the terms of the Indenture. The County may not
now use chapter 9 to fundamentally alter its contractual and statutory obligations and
commitments under state law in a way that robs the Trustee and Warrantholders of the ability to
ensure that their interests are not being impaired without compensation.*!

B. The Trustee can enforce the Indenture, including the Revenue Covenant,
in an Alabama state court.

The County argues that the Alabama state courts do not have the power to require the
implementation of higher rates sufficient to repay the Warrants* because: (i) the Trustee is

seeking to invalidate a lawful rate;* (ii) a lawful rate structure can only be challenged if it is

0 The Receivership Order is a final order for purposes of claim and issue preclusion. See Mitchell v. Williams, 86
So. 2d 369 (Ala. 1956); Ala. Code § 12-22-9; Ala. R. App. P. 4(a)(1)(B) (providing an immediate right to appeal any
interlocutory order appointing or refusing to appoint a receiver within fourteen days); see also First Ala. Bank of
Montgomery, N.A. v. Parsons Steel, Inc., 825 F.2d 1475, 1480 (11th Cir. 1987) (“Alabama equates finality for
purposes of preclusion with appealability”); N. Ala. Anesthesiology Group P.C. v. Zickler, 154 B.R. 752, 765 n.36
(N.D. Ala. 1993) (“Appealability should be equated with finality for purposes of res judicata and collateral estoppel”
under Alabama law); Greene v. Jefferson Cnty. Comm’n, 13 So. 3d 901, 911 (Ala. 2008) (stating judgment becomes
final for res judicata purposes after the time for filing an appeal has elapsed); Saxon v. Coosa Cnty., 628 So. 2d 398,
401 (Ala. 1993) (“decision is considered a final judgment for preclusion purposes when such decision is
appealable.”).

*I The fact that the Trustee has prevailed before in an Alabama state court demonstrates that the Trustee is likely to
succeed on the merits if granted relief from the automatic stay.

2 Again, the County boldly seeks to expand its powers by attempting to limit the rights of the Trustee and
Warrantholders to protect their property interests.

* The County continually seeks to recharacterize the relief requested by the Trustee as a challenge to the rates
adopted by the County on November 6, 2012, when the relief requested by the Trustee is the ability to employ
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arbitrary and capricious (i.e., contrary to law, not supported by substantial evidence on the
record, or willful and unreasonable without consideration or in disregard of the facts or law); (iii)
the Trustee, being limited only to the County’s Record (as defined herein), will have the burden
of proving that the County’s rate structure is invalid; and (iv) any remedy the Trustee may have
in state court is preempted by the Bankruptcy Code. Each of these arguments fails. As
discussed below, (a) the Trustee has valid remedies to enforce compliance with the terms of the
Indenture in Alabama state court, (b) an Alabama state court is capable of granting the relief
sought by the Trustee,** and (c) such remedies have not been preempted by the Bankruptcy
Code.

1.  Alabama courts will not defer to the County’s rates in determining
whether the County has complied with its rate obligations.

Contrary to the County’s assertions, upon obtaining relief from the automatic stay, the
Trustee will be able to successfully seek redress from an Alabama state court because the
County’s rate is contrary to Alabama law and the Indenture. Alabama courts are not required to
defer to the County in determining whether the County’s actions are lawful or in requiring the
County to comply with its obligations under the Indenture and Alabama law. Although Alabama
courts have generally recognized that rate making is legislative and, consequently, courts will not
substitute their judgment for that of the rate maker,” that rule does not prevent a court from

determining whether a legislative decision is contrary to law. Indeed, when the question posed

remedies provided by the Indenture to increase (not invalidate) the System’s rates, which can only be done in an
Alabama state court.

* Prior to this case the Trustee had obtained relief in an Alabama state court; however, the automatic stay has
temporarily suspended the Receiver’s authority over the System and provided the County with the ability to
implement a litigation strategy in an attempt to reduce the value of the Trustee’s property rights under the Indenture
and to force a restructuring of the Indebtedness. This strategy is not sanctioned by Alabama law or the Bankruptcy
Code.

% City of Birmingham v. S. Bell Tel. & Tel. Co., 176 So. 301, 304 (Ala. 1937); Leeds, 675 So. 2d at 354-55.
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to the court is whether the rate maker complied with its state law obligations and acted within
authority given to it by the state, the court may properly act for the purpose of protecting
constitutional rights and holding the exercise of rate setting within its constitutional limits. S.
Bell Tel. & Tel, 176 So. at 305; Leeds, 675 So. 2d at 355; see also 12 McQuillin Mun. Corp. §
34:186 (3d ed.) (a court is not making a rate schedule by determining the validity and amount of
rates or by compelling a city to do its duty to adopt a rate schedule). As explained by the
Southern Bell court:

[T]he Constitution fixes limits to the rate-making power by

prohibiting the deprivation of property without due process of law

or the taking of private property for public use without just

compensation. When the Legislature acts directly, its action is

subject to judicial scrutiny and determination in order to prevent
the transgression of those limits of power.

S. Bell Tel. & Tel., 176 So. at 305 (quoting St. Joseph Stock Yards Co. v. United States, 298 U.S.
38, 51-52 (1936)).

This concept has also been recognized by the United States Court of Appeals for the
Seventh Circuit, which explains that a municipality is not exercising discretion when it refuses to
perform an act it is under an obligation to perform. Connett v. Jerseyville, 125 F.2d 121, 124
(7th Cir. 1942). Accordingly, when a municipality refuses to satisfy its legal obligations, such
refusal is necessarily arbitrary and contrary to law, and it is the court’s duty to compel the
municipality to perform. /Id. (noting that when a court compels a municipality to perform its
legal duties, the court is not improperly controlling the municipality’s discretion because the
municipality has no discretion to abrogate its obligations). Based upon the foregoing, a state
court may unquestionably review the County’s rate structure to determine whether the County
exceeded its constitutional and statutory limitations — i.e., whether the County’s rate structure
complies with Amendment 73, Act 619, Chapter 28 of Title 11 of the Alabama Code and the
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Indenture — and may compel the County to comply with its legal obligations to set appropriate
rates.

The County’s reliance upon Pilcher v. City of Dothan, 93 So. 16 (Ala. 1922) does not
support a different result. Pilcher stands only for the proposition that an Alabama state court
“cannot inquire into the motives of the members of the government, for the purpose of
determining the validity of the government’s [legislative] acts....” Id. at 18-19 (refusing to
substitute its judgment for that of city where city acted within scope of its authority by approving
a water plant with more capacity than needed to service its inhabitants). Pilcher is inapposite to
this case — prior to passing the Resolution, the County had already exercised its discretion by
entering into the Indenture containing the Revenue Covenant, and the County does not have
discretion to ignore its legal obligations.*® Importantly, the Trustee asserts that the County acted

outside its authority because the County must set rates in accordance with Amendment 73, Act

619, Chapter 28 of Title 11 of the Alabama Code, and the Indenture. Accordingly, even if
Pilcher applied, lifting the automatic stay here would be consistent with its holding, as a state
court may (and should) review the County’s rate structure to determine whether the County
complied with its contractual, statutory, and constitutional obligations, acted within the powers
granted to it under the Alabama constitution and state statutes, and protected the constitutional

and property rights of the Trustee and the Warrantholders.*’

* This point is highlighted by the typical remedies employed by utility customers for enforcing rate making
authority or challenging rate structures such as the appointment of a receiver or mandamus. See Ex parte Stewart,
74 So. 3d 944, 946-47 (Ala. 2011).

" Nor would judicial review of the County’s actions be limited to the Resolution and the County’s Record (as
defined herein) due to the Alabama Administrative Procedure Act (the “44PA”). The AAPA expressly applies only
to “Agencies.” Ala. Code § 41-22-2(d). And, the definition of “Agency” specifically excludes counties. Ala.
Code § 41-22-3(1); see also Jefferson Cnty. v. Ala. Criminal Justice Info. Ctr. Comm ’'n, 620 So. 2d 651, 652 (Ala.
1993) (stating that a county is a political subdivision of the state of Alabama, not an agency of the state). Therefore,
because the AAPA does not apply to the County, an Alabama state court would for this reason also not be prohibited
from reviewing the County’s rate structure.
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The decision in Marshall Durbin & Co. of Jasper, Inc. v. Jasper Utilities Board, 437 So.
2d 1014 (Ala. 1983) does not support the County’s position either. In Marshall Durbin, the
Supreme Court of Alabama did state that the actions of the utilities board were attended with a
presumption of validity. Id. at 1018. The Marshall Durbin court also found that the trial court,
in reviewing the rates to see whether the board acted “arbitrarily, unlawfully or unreasonably,”
applied the correct standard for reviewing the reasonableness of rates. Id. at 1019 (emphasis
added). However, upon reviewing the actions taken by the utilities board, the Marshall Durbin
court found that the utilities board had indeed acted unlawfully, explaining:

Again, we are of the opinion that the Board set forth a reasonable
rate structure and administrative procedure in the 1976 resolution,
but that the Board failed to follow the [rate structure] set forth

therein. We hold that in administering the lawfully enacted rate
structure a municipal board must follow its own rules.

Id. at 1022 (emphases added) (citing Vitarelli v. Seaton, 359 U.S. 35 (1959)). Similarly, in this
case, the County exercised its legislative authority to promulgate a rate structure by entering into
the Indenture and agreeing to the Revenue Covenant — i.e., the County promulgated a rate
structure tied to paying the amount of the Indebtedness. Indenture, § 12.5(a). The Indenture was
then validated and, as a part of the Indenture, the Revenue Covenant was found reasonable.
Validation Order, at 3-15. The County has now set the System’s rates without any consideration
of the Revenue Covenant or Indenture or the System’s debt obligations and prepared reports on
the cost of a hypothetical system that are not only seriously flawed, but were not even reviewed
by the County’s rate consultants. Such actions are not only unlawful, but arbitrary as well.
Now, like in Marshall Durbin, the County cannot fail to follow the Revenue Covenant — the
County’s properly enacted and validated rate structure — as such action is unlawful. /d. at 1022-
23, 1026 (finding rates contrary to properly enacted rate structure to be invalid and awarding

damages to utility customer). If the County is allowed to engage in such activity under cover of
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the automatic stay, the County will have improperly used this Court to expand its rate setting
powers beyond the limits allowed by Alabama law.

2.  Even if the County’s rate is “lawful,” the County is not entitled to
deference because it was not acting in its governmental, or
legislative, capacity.

Even if the County’s rate is “lawful,” the County’s decision is not entitled to deference
because it was acting in a proprietary, rather than governmental, capacity. The Eleventh Circuit
describes the distinction between proprietary and governmental roles as follows:

Proprietary governmental functions include essentially commercial
transactions involving the purchase or sale of goods and services
and other activities for the commercial benefit of a particular
government agency. Whereas in its sovereign role, the
government carries out unique governmental functions for the

benefit of the whole public, in its proprietary capacity the
government’s activities are analogous to those of a private concern.

FDIC v. Harrison, 735 F.2d 408, 411 (11th Cir. 1984). Once a municipality enters into a
contract, it has exercised its legislative authority and begins acting in a proprietary nature with
respect to its performance under the contract, including taxing or rate setting activities required
by the contract. As set forth above, when a municipality borrows money and contracts to repay
it with interest, the municipality acts as a private person, not as a sovereign. U.S. Trust Co., 431
U.S. at 25 n.23; see also City of Selma, 964 So. 2d at 20, 23 (city acting in proprietary capacity
when it operates a public utility); Mitchell v. City of Mobile, 13 So. 2d at 667 (ownership and
operation of a utility is a proprietary function); Birmingham Waterworks, 211 F. at 501 (city
acting proprietary capacity when contracting) (citing Mitchell v. City of Gadsden, 40 So. at 350);
Bessemer, 44 So. at 667 (in entering into a contract for water, the city acted in its proprietary
capacity). In attempting to circumvent and otherwise impair its obligations under the Indenture
regarding the operation of the System (which is a utility), the County has also acted in its

proprietary function. Therefore, the County would not be entitled to deference.
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3.  Even if the County’s actions are not proprietary, they are, at most,
administrative and still not entitled to deference.

Even if this Court determines that the County’s actions were not proprietary, the
County’s actions with respect to the System’s rates have been, at most, administrative and still
not entitled to deference. County commissioners typically have both legislative and
administrative responsibilities. Dillard v. Crenshaw Cnty., 831 F.2d 246, 252 (11th Cir. 1987).
In Alabama, the deference to which the County asserts it is entitled is reserved for legislative
actions. See, e.g., Marshall Durbin & Co. of Jasper, Inc. v. Jasper Utils. Bd., 437 So. 2d at 1019
(granting deference based upon basis that action was legislative); see also M & N Materials, Inc.
v. Town of Gurley (Ex parte Simpson), 36 So. 3d 15, 30 (Ala. 2009) (deference only appropriate
where actions are inherently legislative (policy-making) as opposed to administrative (policy-
applying)); see also Smith v. Lomax, 45 F.3d 402, 406 (11th Cir. 1995) (legislative acts involve
policymaking, while administrative acts apply existing policies).

While the County may have exercised legislative authority when it authorized the
issuance of the Warrants and the execution of the Indenture (which included the Revenue
Covenant), the County was thereafter bound to comply with the Indenture and became bound not
to impair the contract or to take the Trustee’s and Warrantholders’ property without due process
and just compensation. See Von Hoffman, 71 U.S. at 555 (“[W]here a State has authorized a
municipal corporation to contract and to exercise the power of local taxation to the extent
necessary to meet its engagements, the power thus given cannot be withdrawn until the contract
is satisfied.”); Farson, 72 So. at 615 (once the county enters a binding contract, “[t]he question
passed beyond the field of discretion and became one of plain duty to carry out the agreement

solemnly made”). At this stage, the County’s role in implementing rates in accordance with the
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Indenture, if not a proprietary task, is, at most, a policy applying task. As recognized by the
Supreme Court of Alabama in Farson:

as the commissioners’ court had full power to enter into the
contract and agree to levy this special tax for this particular
purpose, and that as such agreement is valid and binding and a
most material part of the contract, it became the legal duty of the
court to levy the tax and have the money so collected appropriated
to the purpose for which it was pledged. The contract being
binding, the question passed beyond the field of discretion and
became one of plain duty to carry out the agreement solemnly
made.

Farson, 72 So. at 615 (emphasis added). Once the County entered into the Indenture and agreed
to the Revenue Covenant, the question of compliance passed beyond the field of discretion and
became one of plain duty — i.e., one of applying policy for which the County would still not be
entitled to deference.*®

4.  The Trustee is entitled to, and was not afforded, due process.

Even assuming, arguendo, that the Trustee is not entitled to relief based on the foregoing,
the County’s arguments fail for the additional reason that the Trustee was not afforded the due
process to which it is entitled. The due process clause is made applicable to states and their
municipalities by the Fourteenth Amendment to the United States Constitution, and requires that
parties be given notice and a meaningful opportunity to be heard prior to the deprivation of their
property rights. Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950);
Mathews v. Eldridge, 424 U.S. 319, 333 (1976); Lachance v. Erickson, 522 U.S. 262, 266

(1998). “[D]ue process is flexible and calls for such procedural protections as the particular

* To the extent the County argues that the rate was voted upon or that the machinations of legislation were
implemented, those actions alone do not convert the Commissioners’ actions from administrative actions to
legislative actions entitled to immunity. Lomax, 45 F.3d at 406 (the case law is clear that voting, by itself, does not
create a legislative action entitled to immunity). See also Bryant, 712 F. Supp. at 890-92 (same); Dyas v. City of
Fairhope, No. 08-0232, 2009 WL 3151879, at *4-5 (S.D. Ala. Sept. 24, 2009) (same and employing “the tools
typical of the legislative process” does not convert an administrative action to a legislative one).
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situation demands.” Morrissey v. Brewer, 408 U.S. 471, 481 (1972). However, “[t]he
fundamental requirement of due process is the opportunity to be heard at a meaningful time and
in a meaningful manner.” Mathews, 424 U.S. at 333. The following elements are essential: (i)
notice of a proposed action to be taken; (ii) a neutral arbiter; (iii) an opportunity to make an oral
presentation; (iv) a means of presenting evidence; (V) an opportunity to cross-examine sworn
witnesses; (vi) an opportunity to respond to written evidence; (vii) the right to be represented by
counsel; and (viii) a decision based on the record with a statement of reasons for the result. Jasin
v. Michael, Best & Friedrich, LLP, F. App’x 575, 578-79 (3d Cir. 2011) (quoting Rogin v.
Bensalem Twp., 616 F.2d 680, 694 (3d Cir. 1980)).

While the County’s failure to set rates consistent with the Indenture and Alabama law
should be the end of the analysis, if a court was still inclined to review the record, it would

determine that the Trustee was never given the opportunity to be heard at a meaningful time and

in_a meaningful manner. Specifically, while the County held three “hearings” regarding the

System’s rates and has fashioned a “record” (the “County’s Record”), the County’s witnesses
were not placed under oath and the Trustee was not apprised of the rate the Commission intended
to propose or the methodology the Commission intended to use in its rate setting. Further, the
Trustee was not provided the opportunity to call its own witnesses, cross-examine the County’s
witnesses, or refute the “evidence” proffered by the County. As the evidence will show, the
County had already reached a decision regarding the System’s rates prior to the conclusion of the
hearings.*” Based upon the foregoing, the Trustee was denied due process, yet net System

Revenues that should be generated and paid to the Trustee are being taken by the County’s

* In fact, the entire rate-making process appears to have been orchestrated by the County’s counsel as part of a
broader litigation tactic to impermissibly impair the Indebtedness or otherwise force improper and unnecessary
concessions from the Warrantholders.
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actions in violation of the protections of the Indenture and Alabama law. The Trustee would still
be entitled to challenge them in an Alabama state court.

5.  The Bankruptcy Code does not preempt the remedies available to
the Trustee in state court.

As set forth in § I(A)(3), supra, the Bankruptcy Code does not preempt the state law
remedies available to the Trustee under the Indenture in an Alabama state court. Considering the
foregoing, the Trustee will be able to seek redress in an Alabama state court upon the entry of an
order granting relief from the automatic stay.

IL. The County is violating Alabama law in order to collaterally attack the
Indebtedness.

The automatic stay imposed by § 362 is designed to provide a debtor with a “breathing
spell” to develop and propose a plan to repay its obligations in accordance with the requirements
and policies of the Bankruptcy Code. See, e.g., In re Stuart, 402 B.R. 111, 124 n.17 (Bankr.
E.D. Pa. 2009) (citing Maritime Elec. Co. Inc. v. United Jersey Bank, 959 F.2d 1194, 1204 (3d
Cir. 1991)). However, when a debtor uses the automatic stay to harm its creditors and pursue a
goal contrary to the Bankruptcy Code, there is no valid purpose justifying restraining the creditor
from protecting its rights and property interests in state court. Id. In other words, a debtor
cannot use the automatic stay as both a sword and shield. Here, however, the County is
attempting to do just that. The Indebtedness held by the Trustee and Warrantholders and the lien
securing it were valid upon issuance under the specific terms of § 11-28-6 of the Alabama
Code®® and have been validated by court order under a separate validation proceeding.

Accordingly, the Indebtedness and the lien securing it represent valid and enforceable

%0 Section 11-28-6 of the Alabama Code states, in pertinent part, that “warrants and the interest thereon shall, from
and after the date of their lawful issuance, be deemed to be allowed claims against the county by which they were
issued and against any pledged fund so pledged therefor.”
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obligations of the County.’' Additionally, the Indebtedness (including the terms of the
Indenture) and the lien securing it have been confirmed by at least two further court orders: (i)
the District Court Order;> and (ii) the Receivership Order.” Since the County cannot attack the
validity of the Indebtedness or the terms of the Indenture, it is attempting to reduce the
Indebtedness collaterally by reducing the System Revenues,” the only source of repayment
available to the Trustee and the Warrantholders.

The County’s arguments in support of ignoring the Indebtedness as part of the basis for
determining an appropriate rate include: (i) the Revenue Covenant is a contractual right, not a
property right, and is not a part of the pledge by the County under the Indenture; (ii) Alabama
law does not make debt service a main determinate of sewer rates and the requirement that rates
be based on debt repayment applies only to bond debt, not other types of debt; (iii) a disconnect
exists between costs incurred by the County for the System and the facilities built requiring a rate
base determined using a “used and useful” standard; and (iv) the Revenue Covenant (§ 12.5(a) of
the Indenture) and the Rate Covenant (§ 12.5(b) of the Indenture) cannot be enforced due to the
acceleration of the total amount due under the Indenture. Each of these arguments fails because
each is based upon misconstrued and improper authority, and the County’s actions violate the

Fifth Amendment to the United States Constitution.

3! See Validation Order.
52 District Court Order, at 4.
53 Receivership Order, at 5, 4 15; Receivership Order, at 8, 9 2.

> Most of the work performed by the County’s experts, Eric Rothstein and CH2M Hill, is designed in furtherance of
this collateral attack on the Trustee’s and Warrantholders’ property rights under the guise of supporting the rate
structure and rate increase passed by the County on November 6, 2012. Each of their seriously flawed reports is
misleading and fails to support the rate base the County is required to use under Alabama law and the Indenture.
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A. The Trustee has property rights in the System Revenues and financial
covenants related thereto.

The Trustee has property rights, including a lien on net System Revenues, under the
Indenture and Alabama law that are protected by the Bankruptcy Code and United States
Constitution. As recognized by this Court in the Memorandum Opinion, “absent a provision of
the Bankruptcy Code that requires a different treatment from what state law would dictate, a
‘federal bankruptcy court should take whatever steps are necessary to ensure that the mortgagee
[lienholder] is afforded in federal bankruptcy court the same protection he would have under
state law if no bankruptcy had ensued.”” Memorandum Opinion, at 17 (quoting Butner, 440 U.S.
at 56 (alteration in original)). When the Warrantholders loaned money to the County pursuant to
the terms in the Warrants and Indenture, the Trustee and the Warrantholders relied on the
County’s exercise of its powers as set forth in the Indenture and as further defined by Alabama
law to protect the value of their property rights in the System Revenues.

Under the Indenture and pursuant to Alabama law, the Trustee has constitutionally and
statutorily protected property rights in, inter alia, the System Revenues and the financial
covenants attendant thereto. As recognized by this Court, the County pledged the System
Revenues to the Trustee under, and according to the terms of, the Indenture and Alabama law.
Memorandum Opinion, at 35. Under Alabama law, rights in a contract, including monetary
rights, are treated as property rights. See, e.g., Randall v. H. Nakashima & Co., Ltd., 542 F.2d
270, 273-74 (5th Cir. 1976) (finding right to payment under a contract was a property right under
Alabama law).” In addition, the Supreme Court of the United States has held that financial

covenants such as the Revenue Covenant constitute property rights protected by the United

> Myriad courts have held that valid contract rights constitute property rights. See, e.g., Lynch v. United States, 292
U.S. 571, 579 (1934) (stating that valid contracts are property protected by the Fifth Amendment to the United
States Constitution); Lion Raisins, Inc. v. United States, 416 F.3d 1356, 1370 (Fed. Cir. 2005).
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States Constitution. See, e.g., U.S. Trust Co., 431 U.S. at 19.°° Moreover, this court found that
the issuance of warrants and the pledge of a definite fund to their payment is, in effect, a sale of

the anticipated revenue to be derived from the allocated funds. Memorandum Opinion, at 35

(citing Isbell v. Shelby Cnty., 180 So. 567, 569 (Ala. 1938)) (emphasis added). And, this court
recognized that Congress intended to “insure that revenue bondholders receive the benefit of

their bargain with the municipal issuer, namely, they will have unimpaired rights to the project

revenue pledged to them.” Id. at 40 (emphasis in original, citation omitted). Based upon the

foregoing, it is clear that the Trustee has property rights in the System Revenues and the various
covenants that were bargained for to protect that source of payment. Thus, the Trustee has
constitutionally and statutorily protected property rights in the value of the System Revenues.

B. The extent of the Trustee’s property rights in System Revenues are
defined by the terms of the Indenture and Alabama law.

The Trustee’s constitutionally and statutorily protected property rights in the System
Revenues arise from the Warrants and Indenture, and are defined by Alabama law. Clews v. Lee
Cnty., 2 Woods 474 (C.C. Ala. 1874) (the law existing at the time of issuance is a part of the
contract as if the law was written upon the face of the Warrants). The net System Revenues are
the most critical part of the sewer financing because the Trustee and Warrantholders must look
only to pledged assets as a source for repayment of the Indebtedness. Under Chapter 28 of Title
11 of the Alabama Code, the County issued the Warrants from 1997 to 2003 to finance
extensions to and the repair of the System. Starting with the Indenture, and through the course of
eleven supplemental indentures, the County agreed to payment terms and secured payment of the

Warrants by pledging the System Revenues to the repayment of the obligations evidenced by the

% See also Farson, 72 So. at 615 (finding financial covenant to be “a most material part of the contract”).
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Warrants.”’ Chapter 28 of Title 11 of the Alabama Code requires that the sole source of
repayment of the Warrants, as limited recourse warrants, is to come from the System Revenues.”™
Ala. Code §§ 11-28-2, 11-28-3.
An essential portion of the Indenture is the County’s obligation under the Revenue

Covenant, which states:

The County hereby covenants and agrees to fix, revise and

maintain such rates for services furnished by the System as shall be

sufficient (i) to provide for the payment of the interest and

premium (if any) on and the principal of the [Warrants], as and

when the same become due and payable, (ii) to provide for the

payment of the Operating Expenses and (iii) to enable the County

to perform and comply with all of its covenants contained in the
Indenture.

Indenture, § 12.5(a).”” The Revenue Covenant fixed the System’s rates at rates necessary to pay
the Indebtedness as it becomes due. Once the County defaulted under the Indenture, the Trustee
was entitled to exercise its remedies under § 13.2 of the Indenture. Those remedies supplement
the Revenue Covenant so the System’s rates can continue to be set at a level sufficient to pay the
Indebtedness while the Trustee has the benefit of other protections such as a receiver or the
ability to seek a writ of mandamus.
Under § 13.2(c) of the Indenture, the Trustee is entitled to the appointment of a receiver
[W]ith power to fix and charge rates and collect revenues sufficient
to provide for the payment of the [Warrants] and any other

obligations outstanding against the System or the revenues thereof
and for the payment of expenses of operating and maintaining the

>" The aggregate of the Warrants issued between 1997 and 2003 is $3,685,150,000.00.

%% Because of the nature of the Warrants — i.e., limited recourse — as an integral part of the bargain with the
Warrantholders, the County covenanted to set the rates on the System so as to generate System Revenues sufficient
to pay, among other things, the Indebtedness as it came due and owing. See Indenture, § 12.5.

% The Revenue Covenant under § 12.5(a) of the Indenture is different from the “Rate Covenant,” which refers to
§ 12.5(b) of the Indenture. The Rate Covenant is in the nature of a debt service coverage financial covenant, while
the Revenue Covenant is a requirement to set the System’s rates at a level sufficient to pay the Indebtedness.
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System and with power to apply the income and revenues of the
System in conformity with the Act and the Indenture.

Indenture, § 13.2(c). Similarly, if the Trustee chooses to leave the County in possession of the
System but to compel the County to act by mandamus, the Trustee is entitled to compel “the
fixing of sufficient rates . . . , as the Trustee, being advised by counsel, shall deem most effectual
to protect and enforce its rights and the rights of the [Warrantholders] hereunder.” Indenture,
§ 13.2(b). In each case, the System’s rates shall be fixed either by a receiver at a level sufficient
to pay the Warrants, or by mandamus at a level determined to be most effectual to enforce the
Trustee’s rights to payment of the Warrants. Notably, neither an Event of Default nor an
acceleration eliminates the Revenue Covenant or the County’s statutory and constitutional
obligations of the County to pay the Indebtedness.®

In construing rate agreements by municipalities, Alabama courts have employed general
rules of contract construction in determining the level of rates required. For example, in
Birmingham Waterworks, the United States District Court for the Northern District of Alabama
construed a rate agreement to determine whether the parties intended to fix a ceiling on the
maximum rate the utility would be allowed to charge or to fix the actual rate the utility was
required to charge. Birmingham Waterworks, 211 F. 497 (N.D. Ala. 1913). The court
recognized the power of the city to agree to fix a rate by contract and then turned to
interpretation of the contract language. /d. at 503-04. The Court found the contract ambiguous
because it provided that certain flat rates “shall never exceed” a schedule, but provided that for

metered rates “[t]he company shall have the right to charge” rates not exceeding those set forth

5 The County argues it can avoid its obligations to comply with the Revenue Covenant by employing and relying on
a utility rate consultant under § 13.1(b) of the Indenture. Such a reading of the Indenture is nonsensical. This
provision only applies to the Rate Covenant and does not operate to cure failure to comply with the Revenue
Covenant, payment obligations, or other defaults.
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in a schedule. /Id. at 504. After reviewing the language and considering the circumstances
present at the time of contracting, the court found that the parties intended to provide the water
company with a right to charge rates fixed by the agreement, not just set a ceiling on the
maximum to be charged. Id. at 512.

In State ex rel. Ferguson v. Birmingham Waterworks Co., 51 So. 354 (Ala. 1910), the
Supreme Court of Alabama addressed whether a utility with the right to charge for water at a
maximum rate allowed by an ordinance would discriminate against consumers if the utility
decided to lower rates for its most favored customers. Since the utility was the party that
benefited from the higher rates allowed by the ordinance, the court held that the company could
charge lower rates to some consumers without any unlawful discrimination. /d. at 355. After all,
“the consequent discrimination is enjoyed by those having the favored rate at the expense of the
Company, and does not impinge upon any rights of consumers generally.” Id. In essence, the
Court held that when a utility was giving away its own property, the consumer paying the higher
rates could not complain. The higher paying consumers were only entitled to insist that they not
be charged more than the maximum rate allowed by the ordinance-contract. They were not
harmed when the utility chose to give away the utility’s property. Id.

Unlike in the foregoing cases, the language of the Indenture does not leave open the issue
of whether it requires the County to fix a sewer rate or merely provides a maximum rate that can
be charged. The Indenture contains the type of fixed rate contract recognized as enforceable by
Birmingham Waterworks Co. v. City of Birmingham, 211 F. 497 (N.D. Ala. 1913). Specifically,
the Indenture provides that the System’s rates must be fixed at a rate sufficient to pay the
Indebtedness and Operating Expenses, and to enable the County to perform under the Indenture.

If the County fails to set sufficient rates, the Trustee is entitled to exercise its remedies.
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The Indenture does not merely set a ceiling like in Ferguson, 51 So. 354 (Ala. 1910), nor
are the facts similar. The System Revenues generated by the System are pledged to the Trustee,
constitute a trust, and are impressed with a lien in favor of the Trustee and Warrantholders.
Indenture, § 2.1(I); Ala. Code, § 11-28-3. While the utility in Ferguson was giving away its own
property when it chose to charge lower rates, the County is taking property belonging to the
Trustee and the Warrantholders. The holdings in each of Birmingham Waterworks and Ferguson
support the enforceability of the Revenue Covenant, § 13.2(b), and § 13.2(c) of the Indenture and
confirm the recognition given by Alabama state courts to the valuable property rights provided
by such rate fixing agreements.

C. Alabama law requires the System’s rates to be set based upon the amount
of the Indebtedness.

Both Amendment 73 and Act 619 require the System’s rates to be based upon the amount

of the Indebtedness.’!

The County is correct when it says that Amendment 73 and Act 619
require service charges and sewer rentals to be levied in an amount sufficient to pay amounts
owed on bonds. While it is true that strictly speaking “bonds” are not the same as Warrants, the
constitutional intent clearly is to require the County to repay its debt. However, the County
ignores the remaining language in each of Amendment 73 and Act 619, which makes each
applicable to the Indebtedness. Amendment 73 also provides that service charges or sewer
rentals must be levied in an amount sufficient to pay ‘“the principal of and interest on. ..
replacements, extensions, and improvements to ... the sewers and sewerage treatment and

disposal plants.” The Supreme Court of Alabama has held that the provisions of Amendment 73

generally survive even though the 1958 sewer bonds are no longer in existence. See Leeds, 675

6! The County and the Trustee agree that Amendment 73 and Act 619 govern their rate setting powers with respect
to the System.
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So. 2d at 355; Shell v. Jefferson Cnty., 454 So. 2d 1331 (Ala. 1984); Hilgers v. Jefferson Cnty.,
70 So. 3d 357 (Ala. Civ. App. 2010). Similarly, while Act 619 requires the levying and
collection of revenues sufficient to pay indebtedness on bonds, Act 619 alse provides that:

The power and authority hereby conferred . . . shall be exercised in

such a manner as to assure that there shall be levied and collected

rentals or service charges in an amount sufficient to pay ... the

cost of replacements, extensions and improvements to ... sewers
and sewerage treatment and disposal plants . . . .

Act 619. In this case, the Warrants were issued to enable the County to fund the expansion and
enhancement of, and repairs to, the System. Validation Order, Resolution, at 2, §§ 1(f), 1(g),
1(h); see also Id., at 3, § 2. While the Warrants are not bonds, the amount owed on the Warrants
— ie., the Indebtedness — constitutes “the principal and interest on” and “the cost of”
replacements, extensions, and improvements to the System. Accordingly, Amendment 73 and
Act 619 require the County to set the System’s rates at a level sufficient to pay the Indebtedness.
In addition, Chapter 28 of Title 11 of the Alabama Code requires the County to set rates

based on the Indebtedness. First, § 11-28-2 of the Alabama Code grants the County “the power
from time to time to sell and issue warrants of the [Clounty for the purpose of paying costs of
[the System].” Ala. Code §11-28-2. In addition, § 11-28-2 authorized the County to:

in its discretion, provide... that the warrants shall evidence

limited obligation debt of the [Clounty payable solely from

specified pledged funds, in which case the pledged funds shall be

irrevocably pledged for the payment of the principal of and interest
on such warrants as provided in Section 11-28-3.”

Id. (emphasis added). In turn, § 11-28-3 of the Alabama Code provides in pertinent part:

If the county commission of any county ... determines to issue
warrants under this chapter that are limited obligations of such
county payable solely from specified sources, then such county
commission may assign and specifically pledge... for the
payment of the principal of and interest on such limited obligation
warrants (as the sole source for the payment thereof) . . . all or any
portion of the funds derived from. .. (7) [t]he revenues from any
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revenue producing properties owned, leased or operated by such
county, including, without limitation thereto, any water system,
sewer system, electric distribution system or other utility.

The pledge of any pledged funds for the payment of the principal
of and interest on warrants issued by any county pursuant to this
chapter, together with any covenants of such county relating to
such pledge, shall have the force of contract between such county
and the holders of such warrants.

Ala. Code, § 11-28-3 (emphasis added). These two provisions together authorized the County to
issue the Warrants and pledge the System Revenues under the Indenture. Moreover, upon
issuing the Warrants, § 11-28-3 of the Alabama Code obligated the County to perform according
to the terms of the Indenture, including the Revenue Covenant. /d. The Indenture has rate fixing
requirements included in the Revenue Covenant as well as enforcement rights included in the
receivership remedy set forth in § 13.2(c) of the Indenture and the mandamus remedy set forth in
§ 13.2(b) of the Indenture. Consistent with Alabama law, the Indenture requires rates to be set at
levels sufficient to repay the Indebtedness.

Based upon the foregoing, the Trustee has property rights in net System Revenues at the
levels anticipated to be derived as a result of the County’s compliance with the Revenue
Covenant and other provisions of the Indenture and Alabama law, including, upon an Event of
Default, the Trustee’s enforcement of the provisions set forth in the Indenture. See, e.g., City of
Ft. Madison v. Ft. Madison Water Co., 134 F. 214 (8th Cir. 1904) (where statute provides a
municipality with power to generate revenue to meet its obligations under an authorized contract,
the power to generate revenue becomes a part of the contract); Randall, 542 F.2d at 273-74; Alfa
Mutual Ins. Co. v. Veal, 622 So. 2d 1292, 1295 (Ala. 1993); Century Exploration New Orleans,
Inc. v. United States, 103 Fed. CI. 70, 76 (Fed. Cl. 2012) (contractual rights are cognizable
property rights protected by the Fifth Amendment) (citing Lynch, 292 U.S. at 579); Lion Raisins,

416 F.3d at 1370 (same).
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D. The “used and useful” test is inapplicable in this case and does not justify
a different result.

Despite the County’s legal and contractual requirements to set the System’s rates based
on the Indebtedness and other costs of service, the County determines in Resolution that:
[T]he Commission finds and determines that it is appropriate to
consider an approach under which the debt service portion of the
System’s revenue requirement should be estimated based on the
indebtedness the County would be servicing had there been no

fraud, graft, waste, gross incompetence, and the like in the
construction of the System.

Resolution, at 28, § XXX. The County claims that this rate setting approach is “appropriate”
based on the advice of Mr. Rothstein who, according to the County, “testified” that:

[T]he County could look for guidance in how private utilities are

regulated such as the concept of disallowing certain imprudently

incurred costs. ... One of the fundamental princip[les] of that is
the rate of return is earned on used and useful assets.

Resolution, at 19, § FFF(iii).**

In Mr. Rothstein’s deposition, however, Mr. Rothstein testified that he did not
recommend that the County employ a rule of prudence or a “used and useful standard” but,
rather, he informed the County that such concepts may be helpful. Mr. Rothstein further
recognized that the “used and useful” concept was not generally used by government owned
utilities (“GOUs”) and he was aware of no circumstance when it had been so used. Even though
the County’s own consultant has not recommended the “used and useful” standard be used in the
County’s rate setting, the County has decided to base its refusal to raise rates on this

inappropriate and inapplicable standard. Even if the standard did apply, none of the County’s

52 The County similarly stated that it did not want to prejudge anything before it had all the facts and input of the
public and its highly-qualified experts. First Periodic Status Report Concerning the Sewer Ratemaking Process
[Dkt. No. 1070], Exh. A, at 10:14-11:9. The County even went so far as to represent that it had not yet decided on a
proposal. Id. at 11:10-21. Notwithstanding this representation, the Trustee will present evidence to this Court
suggesting that the Commissioners had, indeed, already made a prejudgment prior to any of the public hearings.
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experts have attempted to apply the standard to the County’s rate setting process.” The
County’s experts’ failure to apply this standard is not surprising. A review of the case law
discussing the “used and useful” standard illustrates the inapplicability of this standard to the
County’s rate setting. The County borrowed $3.6 billion to expand and improve its System but
has now decided it should pay back less since it could have allegedly borrowed less originally.

The “used and useful” test does not warrant disregarding debt service in setting the
System’s rate. Specifically, the “used and useful” test is inapplicable in this case because: (i)
application of the test to a GOU is inappropriate because GOUs do not have investors or equity
investments; and (ii) it does not have any application in determining whether rates must be
sufficient to pay debt service.

1.  The “used and useful” test cannot be validly applied to GOUs.

First, application of the “used and useful” test is inappropriate because the issue is not
whether the County is entitled to a rate of return on the System in excess of the System’s cost of
providing service. The “used and useful” test arose in the context of privately (i.e., investor)
owned utilities (“JOUs”) and is derived from Fifth and Fourteenth Amendment concerns and is
designed to protect private investors from governmental takings.. See generally Smyth v. Ames,
169 U.S. 466 (1898), overruled on other grounds by Fed. Power Comm’n v. Nat. Gas Pipeline
Co. of Am., 315 U.S. 575 (1942); Fed. Power Comm’n v. Hope Natural Gas Co., 320 U.S. 591
(1944); Duquesne Light Co. v. Barasch, 488 U.S. 299 (1989). The test arose to combat rates that
were so low as to be confiscatory with respect to property dedicated by private owners of the

IOU to the public use, and to determine the proper rate of return for those owners on their

% The County’s statement that the “used and useful” standard is an appropriate justification for ignoring the
Indebtedness in setting the System’s rates and the hiring of experts to develop reports to support this argument
without even asking them to apply the standard demonstrates the County’s improper attempts to use this bankruptcy
case to harm the Trustee and Warrantholders in order to improperly force concessions.
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investments. See, e.g., Ames, 169 U.S. at 526 (stating issue is whether the rate is set so low so as
to constitute an unconstitutional taking); Hope Natural Gas, 320 U.S. at 601-03 (discussing
proper rate of return for investors); Duquesne Light, 488 U.S. at 307-10 (stating that if a rate
does not afford sufficient compensation, it is an unjust taking; and, detailing the two tests and
how each assures a constitutionally valid rate — i.e., not too low). In the case sub judice, the
issue is not whether the County is being impermissibly deprived of a return based on the use of
its property — there are no investors who could even make such an argument. Rather, the
question is whether the County must set its rates at a level sufficient to cover the debt it incurred
in constructing the System. In such context, the “used and useful” test has no applicability.

In addition, the “used and useful” test does not have a valid application with respect to
GOUs, because GOUs have no equity investors seeking to earn a rate of return on_investment.
As noted by the Duquesne Light court, the test is focused on the rate of return allowable to

investors on their investment. Duquesne Light, 488 U.S. at 310; see also Wash. Gas Light Co. v.

Baker, 188 F.2d 11, 18-20 (D.C. Cir. 1951) (focusing on return on investment of investors).
When it comes to a GOU, unlike in an IOU, there are no “equity investments” or “equity
investors.” Wabash Valley, 903 F.2d at 449-50 (J. Easterbrook). Consequently, a GOU’s rates
have nothing to do with the equation between greater risk with higher yield and greater assurance
of recovery with lower yield, but, rather, rates are determined based upon the GOU’s “costs” —
i.e., wages, materials, and debt service. /d. In other words, there is no determination to be made

with respect to the proper rate of return to be had on one’s investment. The “used and useful”

test consequently has no applicability in determining appropriate rates for a GOU.
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2. The “used and useful” test has no applicability in determining
whether a utility may return the cost of capital.

Even if the “used and useful” standard did apply, a proper application of the standard
would not lower the rate base by the cost of constructing the improvements which were not
“useful.” Instead, the standard would be limited to disallowing a return on investment, not a
recovery of the principal investment itself. As noted in Office of Consumer Advocate v. lowa
Utilities Board, 454 N.W.2d 883 (Iowa 1990) (“IUBZ2”), the “used and useful” standard is
derived from United States Supreme Court holdings and stands for the proposition that investors
in a utility are entitled to a reasonable return gn the value of property used to render services —
i.e., a reasonable return on their investment. /d. at 886 (quoting Office of Consumer Advocate v.
lowa Utilities Bd., 449 N.W.2d 383, 386 (Iowa 1989) (“IUBI”) (quoting lowa-Illinois Gas &
Elec. v. lowa State Commerce Comm’'n, 347 N.W.2d 423, 428 (Iowa 1984))). In other words, a
utility is entitled to a certain rate of return based upon the amount of capital invested, which is
distinct from recovering the value of the investment itself, or costs associated therewith. Id. at
886-87.

The Supreme Court of lowa recognized this very distinction in /UBI. In IUBI, the lowa
Electric Light and Power Company undertook three new electrical generating projects that
ultimately were abandoned without ever going into service.”* IUBI, 449 N.W.2d at 384.
Following the abandonment of the projects, the utility sought to recover both (a) the amount
invested in the projects and (b) a reasonable return on the amount invested. Id. at 385. While

denying any return on the amount invested, the utility board permitted the utility to amortize,

6 Like with certain incomplete or otherwise abandoned portions of the System, at the time, the projects were
commenced based upon anticipated demand. It later became clear that future demand was not meeting projections
and, accordingly, the projects were abandoned. [UBI, 449 N.W.2d at 384-85.
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over a ten-year period, the actual amounts spent toward developing the projects — i.e., recovery
of the amount invested. /d. at 384.
On appeal of the utility board’s decision, the /UBI court began by referring to the origin

of the “used and useful” test, stating:

The “used and useful” standard is derived from United States

Supreme Court holdings that a utility is entitled to a reasonable

return on the value of property used to render services, but “it is

not entitled to have included any property not used or useful for

that purpose.”
Id. at 386 (quoting lowa-Illinois, 347 N.W.2d at 428 (citing Denver Union Stock Yard Co. v.
United States, 304 U.S. 470, 475 (1938))). The IUBI court then noted that myriad state courts
have been confronted with application of the “used and useful” test to situations in which
projects were abandoned, and espoused:

The overwhelming majority of the cases indicate that, although

superficially it might seem appropriate, the “used and useful” rule

has no proper place in the analysis [of whether costs are

recoverable]. The cases flatly reject the notion that we confront a

simple rule based on an obvious economic premise (investment

risks should be assigned the same investors who would enjoy the

advantage of profits). The economic premise goes without saying
but does not fit into the analysis [of whether costs are recoverable].

Id. at 386 (citing People’s Org. for Wash. Energy Res. v. Wash. Util. & Transp. Comm’n, 711
P.2d 319, 332 (Wash. 1985); Attorney Gen. v. Dep’t of Pub. Util., 455 N.E.2d 414, 424 (Mass.
1983); Wis. Pub. Serv. Corp. v. Pub. Serv. Comm’n of Wis., 325 N.W.2d 867, 871 (Wis.
1982)).° The IUBI court continued by stating that “the ‘used or useful’ argument has more
glitter than substantive application” in determining whether costs are recoverable and found that

it had application in determining the rate base only — i.e., the value of the property to be used in

% The court noted cases holding otherwise, but recognized that all such cases were decided based upon specific
statutory language. Such language was not present in the /UB/ case and is not present in this case.
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determining an appropriate rate of return on an investment. Id. As noted by the /UBI court,

“the used or useful rule cannot be applied outside rate base questions without doing violence to
the whole scheme of public utility law.” Id. at 387 (citing People’s Org., 711 P.2d at 329). That
is, the “used and useful” test has no application in determining whether a utility may recover the
cost of its investment, as distinct from earning a rate of return on the investment.

Because the “used and useful” test has no application in determining whether a utility
may recover the cost of an investment, the “used and useful” test has no application to a GOU’s
cash-needs rate setting methodology, which focuses solely on costs, including debt service, and
does not build a rate of return into the utility’s rates. Consequently, as noted by the /UBI court,
the “used and useful” test has no place in rate setting per the cash-needs method. As a result, the
“used and useful” test is not applicable to GOUs and, therefore, is inapplicable here.*®

E. The County can comply with the provisions of the Indenture requiring the
System’s rates to be set based upon the Indebtedness.

The County can comply with the Indenture without violating Alabama law. The County

argues in error that the System’s rates cannot be set at a reasonable rate and also comply with the

% Application of the “used and useful” test would also breach the County’s fiduciary duties to the Trustee and the
Warrantholders. The System Revenues constitute a trust fund, placing the County in a fiduciary position. Courts
have treated numerous other municipalities as “trustees” of funds held on behalf of municipal bondholders. See,
e.g., State ex rel. Cent. Auxiliary Corp. v. Rorabeck, 108 P.2d 601, 603 (Mont. 1940) (municipal officials
responsible for generating and holding funds to pay bonds are trustees for the bondholders); Blackford v. City of
Libby, 62 P.2d 216, 217-18 (Mont. 1936) (city is a trustee for warrantholders); Fidelity Trust Co. v. Vill. of Stickney,
129 F.2d 506 (7th Cir. 1942) (municipality is trustee of funds where it held funds for payment of special
assessments). As a fiduciary, the County owes an undivided duty of loyalty to the Warrantholders. See Pegram v.
Herdrich, 530 U.S. 211, 224 (2000) (duty of loyalty is the most fundamental duty owed by fiduciary to
beneficiaries); see also Ledbetter v. First State Bank & Trust Co., 85 F.3d 1537, 1540 (11th Cir. 1996) (undivided
loyalty to beneficiaries is the foremost duty of a fiduciary); Henley v. Birmingham Trust Nat’l Bank, 322 So. 2d 688,
698 (Ala. 1975) (fundamental rule of law that a trustee must act in good faith and give undivided loyalty to his
trust); Vill. of Brookfield v. Prentis, 101 F.2d 516, 520 (7th Cir. 1939) (municipality issuing bonds is trustee of funds
for the payment thereof and has all duties of a fiduciary). In carrying out its duty of loyalty, the County must
exclude all selfish interest and all considerations of third parties. See G. Bogert & G. Bogert, Law of Trusts & Trs.,
§ 543 (Rev. 2d ed. 1980). Imprudent management of a trust can be a breach of a trustee’s duties, including loyalty.
Jones v. Ellis, 551 So. 2d 396, 403 (Ala. 1989). The County’s failure to raise rates in accordance with the Indenture
and Alabama law conflicts with the County’s fiduciary duties.
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Indenture.’” The County’s argument is flawed because the County misapplies §§ 12.5(b)(i) and
12.5(b)(ii) of the Indenture. Sections 12.5(b)(i) and 12.5(b)(ii) make up the “Rate Covenant,”
which obligates the County to maintain certain debt coverage ratios measured by reference to
Net Revenues Available for Debt Service and the amount of debt service in a given Fiscal Year.
Separate from the Rate Covenant, the County has a continuing obligation to comply with the
affirmative requirements set forth in the Revenue Covenant to fix, revise and maintain rates
sufficient to pay for the principal and interests on the Warrants, to pay for Operating Expenses,
and to otherwise perform and comply with the covenants contained in the Indenture. Section
12.5(a) of the Indenture is not a part of the Rate Covenant under the Indenture, but is instead an
independent obligation of the County under the Indenture.

As a result of the County’s defaults under the Indenture, the Trustee is entitled to enforce
its rights and remedies to have rates increased and System Revenues otherwise enhanced so that
the System Revenues can and will pay the System’s Operating Expenses and the principal and
interest on the Warrants, in full, as quickly as reasonably possible. See Indenture, §§ 12.5(a),
13.2(b), 13.2(c). Specifically, upon the occurrence and continuation of an Event of Default:

The Trustee may, by civil action, mandamus or other proceedings,
protect, enforce and compel... the fixing of sufficient
rates . . .whether for the specific performance of any covenant or
agreement herein contained ... or for the enforcement of any
other proper, legal or equitable remedy, as the Trustee, being
advised by counsel, shall deem most _effectual to protect and

enforce its rights and the rights of the [Warrantholders]
hereunder.

Indenture, § 13.2(b) (emphasis added). Likewise, under § 13.2(c) of the Indenture, the Trustee is

entitled to seek the appointment of a receiver with the power to fix and charge rates and collect

57 Impossibility is no excuse for failing to make an attempt to maximize System Revenues and pay as much of the
Indebtedness as is possible. Perry, 11 F.2d at 659.
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revenues “sufficient to provide for the payment of the [Warrants.]” Indenture, § 13.2(c). Under
the current circumstances, the Trustee seeks stay relief to enable it to enforce its remedies with
respect to ratemaking in an Alabama state court. Accordingly, the issue of whether the County
could comply, and what would be required for the County to comply, with the Rate Covenant in
a given fiscal year is immaterial. And, as neither of § 13.2(b) or § 13.2(c) of the Indenture
enables the Trustee to implement rates that would achieve an immediate payment of the
Warrants, the rates can unquestionably be set at a rate that complies with the terms of the
Indenture — i.e., a rate that is sufficient to pay the amount of the Indebtedness in full.

The County can also set a rate that is compliant with Alabama law. Under Alabama law,
the only limitation upon the System’s utility rate is that it be “reasonable and
nondiscriminatory.” Amendment 73; Act 619. Historically, Alabama courts have upheld utility
rates when they are designed to provide for the operation, maintenance, and extension of the
utility system, plus provide for whatever capitalization is required by the debt service of that
utility. Allen v. Jefferson Cnty. Comm’n, No. CV-2007-716-JLB, Defendant Jefferson Cnty.
Comm’n’s Supplemental Submission in Support of its Motion to Dismiss, at 3 (Ala. Cir. Ct. May
9, 2008). Further, a municipality has the authority to generate sufficient revenues from its
residents to carry out its undertaking to operate a sewer system. Bd. of Water & Sewer Comm ’rs
of Mobile v. Yarbrough, 662 So. 2d 251, 253-54 (Ala. 1995). As recognized by the Supreme
Court of Alabama, under Alabama law, a reasonable rate is a rate that generates sufficient
revenue to pay debt service and the cost of operating the utility. See, e.g., Mitchell v. City of
Mobile, 13 So. 2d at 667 (“Reasonable rates may be charged after the [indebtedness] for which

they are ear-marked [is] fully paid.”). If the System’s rates were set at a level sufficient to pay
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the Indebtedness, it follows that the System’s rates would be per se reasonable.”® Therefore, the
County can set a reasonable rate that complies with the Indenture and Alabama law, thereby
protecting the Trustee’s property rights under the Indenture.

F. The County’s actions constitute an impermissible taking in violation of the
Fifth Amendment to the United States Constitution.

The County is using the protections afforded by the automatic stay to effectuate an
impermissible taking of the Trustee’s and Warrantholders’ interests in System Revenues that the
System should be generating, thereby violating the Fifth Amendment to the United States
Constitution. The Trustee’s and Warrantholders’ property rights include the right to insist that
the County set rates based on Alabama law in accordance with the terms of the Indenture, but the
Trustee and Warrantholders are currently being deprived of those property rights by application
of the automatic stay and the County’s refusal to comply with Alabama law. [/l Bell Tel. Co.,
270 U.S. at 591 (stating that property may be as effectively taken by a long and unreasonable
delay in setting appropriate rates as by an express, affirmative taking). Even if the County is
impairing the Trustee’s rights pursuant to the Bankruptcy Code (which it is not), as long
recognized, the bankruptcy power must yield to the protections afforded to property rights by the
Fifth Amendment. Louisville Joint Stock Land Bank v. Radford, 295 U.S. 555, 589 (1935). As
discussed above, the Trustee has valuable property rights under the Indenture and Alabama law,
and the County is impairing the Trustee’s property rights without providing compensation to the

Trustee for such impairment, or otherwise providing adequate protection. Therefore, the

5 Indeed, the County has even taken this position in prior proceedings before the Circuit Court. See Allen, No. CV-
2007-716-JLB, Defendant Jefferson Cnty. Comm’n’s Supplemental Submission in Support of its Motion to Dismiss,
at 2-5 (Ala. Cir. Ct. May 9, 2008) (stating that “a utility rate is reasonable if it is related to the costs associated with
providing the utility and the payment of debt thereon™). Notably, the Jefferson County Circuit Court agreed, stating
that “[t]he Alabama Supreme Court has held time and again that a utility rate is reasonable if it is related to the costs
associated with providing the utility and the payment of debt thereon....” Allen, No. CV-2007-716-JLB, Order, at 8,
14 (Ala. Cir. Ct. Mar. 11, 2009) (emphasis added).
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County’s use of the stay in connection with its unlawful taking of the Trustee’s property rights
under the Indenture is without either due process of law or just compensation, and should not be
allowed by this Court and constitutes cause warranting relief from the automatic stay.

G. Even if the Trustee does not have a property right in the financial
covenants set forth in the Indenture, the County is still impermissibly
impairing the Trustee’s property rights.

Even if this Court finds that the Trustee does not have a property right in the financial
covenants set forth in the Indenture, including the Revenue Covenant, the County’s actions
would still impermissibly impair the Trustee’s property rights under the Indenture and Alabama
law. Regardless of whether the Trustee or Warrantholders have a property right in the power to
set rates, if the County sets the System’s rates contrary to the mandates set forth in the Indenture
and under Alabama law, the result is that the Trustee’s undisputed property interest in the System
Revenues is being depleted and “taken” by the County, which in and of itself constitutes cause
for granting relief from the automatic stay.

For example, in Le Sannom Building Corp. v. Nathanson, No. 92-civ-8716, 1993 WL
330442 (S.D.N.Y. Aug. 23, 1993), the debtor-landlord borrowed funds, which loan was secured
by a lien upon the debtor’s building. Notwithstanding the debtor having tenants, the debtor had
never collected any rent from those tenants, and as the Le Sannom court noted, “it appear[ed] that
the [d]ebtor ha[d] made a conscious choice not to generate income from rental of the [bJuilding.”
Id. at *3. The Le Sannom court thus affirmed the bankruptcy court’s order granting relief from
the automatic stay, holding that mismanagement of the debtor’s assets such that the interests of
creditors was being jeopardized provided “cause” for lifting the stay. Id. at *4; see also Matter
of Holly’s, Inc., 140 B.R. 643, 689 (Bankr. W.D. Mich. 1992) (stating that postpetition act or
omission by a debtor resulting in an adverse effect upon the value of collateral provides “cause”

for relief from the automatic stay). Like in Le Sannom, the County is consciously choosing to
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depress System Revenues and this action impairs and jeopardizes the Trustee’s and
Warrantholders’ interests. Accordingly, even if this Court found that the Trustee did not have
property rights in the financial covenants set forth in the Indenture, the County’s actions, like in
Le Sannom, would still constitute an impermissible impairment of the Trustee’s property rights
in the System Revenues and cause would consequently exist to grant relief from the automatic
stay.

III.  Alternatively, if the Trustee is not granted relief from the automatic stay, the
County must provide the Trustee with adequate protection.

Alternatively, to the extent this Court does not grant relief from the automatic stay, it
should condition the continuation of the automatic stay upon the County’s providing adequate
protection to the Trustee. As the Trustee will demonstrate at the hearing to consider the Motion
for Relief, this Court should condition the continuation of the automatic stay upon the
implementation of a rate structure that will result in an initial and immediate twenty-two percent
(22%) increase of System Revenues.

CONCLUSION

For the reasons set forth above, the Trustee is entitled to relief from the automatic stay
pursuant to §§ 362(d)(1) and 922(b) or, alternatively, is entitled to adequate protection.
Accordingly, the Trustee respectfully requests that this Court enter an order granting it relief
from the automatic stay, or, in the alternative, adequate protection, and grant such other and

further relief as this Court deems just and proper.
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via email or via first class mail as stated below to the following, this 18" day of January, 2013.

PARTIES SERVED VIA E-MAIL

Jefferson County, Alabama

c/o Patrick Darby

c/o Jay Bender

Bradley Arant Boult Cummings LLP
1819 Fifth Avenue North
Birmingham, AL 35203
pdarby@babc.com
jbender@babc.com

Jefferson County Special Counsel
J.F. “Foster” Clark, Esq.

Balch & Bingham, LLC

1901 6th Avenue North

2600 AmSouth Harbert Plaza
Birmingham, AL 35203-4644
fclark@balch.com

Jefferson County, Alabama
c/o Kenneth Klee

c/o Lee Bogdanoff

c/o Robert J. Pfister

c¢/o Whitman L. Holt

Klee, Tuchin, Bogdanoff & Stern, LLP
1999 Avenue of the Stars,
Thirty-Ninth Floor

Los Angeles, CA 90067-5061
kklee@ktbslaw.com
Ibogdanoff(@ktbslaw.com
rpfister@ktbslaw.com

Jefferson County Special Counsel
J. Hobson Presley, Jr.

Balch & Bingham LLP

1901 Sixth Avenue North

Suite 1500

Birmingham, AL 35205-2801
hpresley@balch.com

Jefferson County Attorney

Jeffrey M. Sewell, County Attorney
Room 280, Jefferson County Courthouse
716 North Richard Arrington Jr. Blvd.
Birmingham, AL 35203
sewellj@jccal.org

Bankruptcy Administrator for the Northern
District of Alabama (Birmingham)

Office of the Bankruptcy Administrator
c/o J. Thomas Corbett, Esq.

United States Bankruptcy Court

Robert S. Vance Federal Building

1800 5th Ave. North

Birmingham AL 35203
Thomas_Corbett@alnba.uscourts.gov

10437482.20




The Bank of New York Mellon, as Indenture
Trustee

c/o Gerald F. Mace, Esq.

c/o Michael R. Paslay, Esq.

c/o Dave E. Lemke, Esq.

c/o Ryan K. Cochran, Esq.

c/o Paul S. Davidson, Esq.

Waller Lansden Dortch & Davis, LLP
511 Union Street, Suite 2700
Nashville, TN 37219
Gerald.Mace@wallerlaw.com
Mike.Paslay@wallerlaw.com
David.Lemke@wallerlaw.com
Ryan.Cochran@wallerlaw.com
Paul.Davidson@wallerlaw.com

The Bank of New York Mellon, as Indenture
Trustee

c/o Larry Childs, Esq.

c/o Brian J. Malcom, Esq.

c/o Heath A. Fite, Esq.

Waller Lansden Dortch & Davis, LLP
Regions Harbert Plaza

1901 Sixth Avenue North, Suite 1400
Birmingham, AL 35203
Larry.Childs@wallerlaw.com
Brian.Malcom@wallerlaw.com
Heath.Fite@wallerlaw.com

The Bank of New York Mellon, as Indenture
Trustee

c/o Bridget M. Schessler

The Bank of New York Mellon Trust
Company, N.A.

525 William Penn Place, 7™ Floor
Pittsburgh, PA 15259
Bridget.schessler@bnymellon.com

JPMorgan Chase Bank, as Liquidity Agent
c/o Steve Fuhrman

Simpson Thacher & Bartlett LLP

425 Lexington Avenue

New York, New York 10017
sfuhrman@stblaw.com

The Bank of New York Mellon

c/o Debra L. Felder

Orrick, Herrington, & Sutcliffe LLP
Columbia Center

1152 15" Street, N.W.

Washington, D.C. 20005-1706
dfelder@orrick.com

The Bank of New York Mellon

c/o Thomas C. Mitchell

Orrick, Herrington & Sutcliffe LLP
The Orrick Building

405 Howard Street

San Francisco, CA 94105-2669
tcmitchell@orrick.com

U.S. Bank, National Association, as Paying
Agent

2204 Lakeshore Drive Suite 302

Mail Code: EX-AL-WWPH

Homewood, AL 35209
felicia.cannon(@usbank.com

The Bank of New York Mellon
Sirote & Permut, P.C.

c/o Stephen B. Porterfield

c/o Donald Wright

2311 Highland Avenue South
Birmingham, AL 35205
sporterfield@sirote.com
dwright@sirote.com

10437482.20




Bank of America, N.A.

c/o David L. Eades

c/o Daniel G. Clodfelter

c/o David S. Walls

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, NC 28202-4003
davideades@mvalaw.com
danclodfelter@mvalaw.com
davidwalls@mvalaw.com

Blue Ridge Investments

Affiliate of Bank of America, N.A.
c/o Cathleen Curran Moore

Burr & Forman LLP

420 20™ Street, Suite 3400
Birmingham, AL 35203
cmoore@burr.com

Blue Ridge Investments, LLC
Affiliate of Bank of America, N.A.
c/o David L Eades

c/o Daniel G. Clodfelter

c/o David S. Walls

Moore & Van Allen, PLLC

100 North Tryon Street, Suite 4700
Charlotte, NC 28202-4003
davideades@mvalaw.com
danclodfelter@mvalaw.com
davidwalls@mvalaw.com

JPMorgan Chase Bank

c/o Steve M. Fuhrman, Esq.
c/o Ian Dattner

c/o Mary Beth Forshaw

c/o Elisha David Graff

c/o Thomas C. Rice

c¢/o William T. Russell, Jr.
Simpson Thacher & Bartlett LL.P
425 Lexington Avenue
New York, NY 10017
sfuhrman@stblaw.com
idattner@stblaw.com
mforshaw(@stblaw.com
egraff@stblaw.com
trice(@stblaw.com
wrussell@stblaw.com

Bank of America, N.A.

c/o Joe A. Joseph

c/o Clifton C. Mosteller

c/o Cathleen Curran Moore

Burr & Forman LLP

420 North 20" Street, Suite 3400
Birmingham, AL 35203
jjoseph@burr.com
cmostell@burr.com
cmoore(@burr.com

Regions Bank

c/o Jayna Partain Lamar

c/o J. Leland Murphree

Maynard Cooper & Gale, P.C.
AmSouth/Harbert Plaza, Suite 2400
1901 6th Avenue North
Birmingham, AL 35203-2618
jlamar(@maynardcooper.com

Imurphree(@maynardcooper.com

10437482.20




State Street Bank and Trust Company

c¢/o William W. Kannel

c/o Adrienne K. Walker

Mintz, Levin, Cohn, Ferris, Glovsky and
Popeo, P.C.

One Financial Center

Boston, MA 02111

wkannel@mintz.com

awalker@mintz.com

Regions Bank, as Trustee

c/o Brian P. Hall

Smith, Gambrell & Russell, LLP
Promenade II, Suite 3100

1230 Peachtree Street, N.E.
Atlanta, Georgia 30309-3592
bhall@sgrlaw.com

State Street Bank and Trust Company
Sirote & Permut, P.C.

c/o Stephen B. Porterfield

c/o Donald Wright

2311 Highland Avenue South
Birmingham, AL 35205
sporterfield@sirote.com
dwright@sirote.com

Financial Guaranty Insurance Company
c/o William H. Patrick, 111

c/o Tristan E. Manthey

c/o Cherie Dessauer Nobles

Heller, Draper, Patrick & Horn, L.L.C.
650 Poydras Street, Suite 2500

New Orleans, Louisiana 70130-6103
wpatrick@hellerdraper.com
tmanthey@hellerdraper.com
cnobles@hellerdraper.com

Societe Generale

c/o Mark J. Fiekers

c/o Joyce T. Gorman

Ashurst LLP

1875 K Street N.W., Suite 750
Washington, DC 20006
mark.fiekers@ashurst.com

joyce.gorman(@ashurst.com

Financial Guaranty Insurance Company
c/o H. Slayton Dabney, Jr.

Dabney, PLLC

303 Grande Court

Richmond, Virginia 23229
sdabney(@dabneypllc.com

10437482.20




Financial Guaranty Insurance Company
c/o Robert K. Spotswood

c/o Michael T. Sansbury

c/o Emily J. Tidmore

c/o Grace L. Kipp

Spotswood Sansom & Sansbury LLC
One Federal Place

1819 Fifth Avenue North, Suite 1050
Birmingham, AL 35203
rks@spotswoodllc.com
msansbury@spotswoodllc.com
etidmore@spotswoodllc.com
gkipp@spotswoodllc.com

Receiver for County’s Sewer System
John S. Young, Jr. LLC, as Receiver
c/o Baker, Donelson, Bearman, Caldwell &
Berkowitz, P.C.

Timothy M. Lupinacci, Esq.

W. Patton Hahn, Esq.

Max A. Moseley, Esq.

Daniel J. Ferretti, Esq.

Bill D. Bensinger, Esq.

Joe A. Conner

1600 Wells Fargo Tower
Birmingham, AL 35203
tlupinacci@bakerdonelson.com
phahn@bakerdonelson.com
mmoseley@bakerdonelson.com
dferretti@bakerdonelson.com
bbensinger@bakerdonelson.com

Assured Guaranty Municipal Corp.
c¢/o Winston & Strawn LLP
Lawrence A. Larose, Esq.

Samuel S. Kohn, Esq.

Sarah L. Trum, Esq.

200 Park Avenue

New York, New York 10166-4193
llarose(@winston.com
skohn@winston.com
strum(@winston.com
gmastoris@winston.com

Receiver for County’s Sewer System

John S. Young, Jr. LLC, as Receiver

c/o Baker, Donelson, Bearman, Caldwell &
Berkowitz, P.C.

Joe A. Conner

1800 Republic Centre

633 Chestnut Street

Chattanooga, TN 37450
jconner(@bakerdonelson.com

Assured Guaranty Municipal Corp.
c¢/o Mark P. Williams

Norman, Wood, Kendrick & Turner
Financial Center — Suite 1600

505 20" Street North

Birmingham, AL 35203
mpwilliams@nwkt.com

Jefferson County Personnel Board
c/o Lee R. Benton

c/o Jamie A. Wilson

Benton & Centeno, LLP

2019 3" Avenue North
Birmingham, AL 35203
Ibenton@bcattys.com
jwilson@bcattys.com

10437482.20




Syncora Guarantee, Inc.

c/o Quinn Emanuel Urquhart & Sullivan, LLP
c/o Jonathan E. Pickhardt

c/o Jake M. Shields

c/o Susheel Kirpalani

c/o Daniel Holzman

c/o Eric Kay

c/o Robert S. Loigman

c/o Xochitl Strohbehn

51 Madison Avenue, 22™ Floor

New York, NY 10010
jonpickhardt@quinnemanuel.com
jakeshields@quinnemanuel.com
susheelkirpalani@quinnemanuel.com
danielholzman@gquinnemanuel.com
erickay(@quinnemanuel.com
robertloigman(@gquinnemanuel.com
xochitlstrohbehn@gqunnemanuel.com

Bayern LB

c/o Joseph Campagna

Vice President

560 Lexington Avenue

New York, New York 10022
jcampagna@bayernlbny.com

Bayern LB

c/o Edward A. Smith
Venable

Rockefeller Center

1270 Avenue of the Americas
Twenty-fifth Floor

New York, NY 10020
EASmith@Venable.com

Ambac Assurance Corporation
c/o Charles L. Denaburg
Najjar Denaburg, P.C.

2125 Morris Avenue
Birmingham, AL 35203
cdenaburg@najjar.com

Societe Generale

c/o Jack Rose

c/o Christopher Blackwell
c/o Dan Schulman

Ashurst LLP

Times Square Tower

7 Times Square

New York, NY 10036
Jack.rose@ashurst.com
Christopher.Blackwell@ashurst.com
Dan.Schulman(@ashurst.com

Ambac Assurance Corporation
c/o Miles W. Hughes

c¢/o William P. Smith

c/o Robert A. Dall’ Asta

c/o Greg Kopacz

McDermott Will & Emery LLP
227 West Monroe Street
Chicago, Illinois 60606
mwhughes@mwe.com
wsmith@mwe.com
rdallasta@mwe.com
gkopacz@mwe.com

10437482.20




Jeffrey Weissman, D.D.S.

Jeffrey Weissman, D.D.S., P.C.

Keith Shannon

Individually and as Class Representatives
c/o Wilson F. Green

Fleenor & Green, LLP

204 Marina Drive, Ste. 200

Tuscaloosa, AL 35406
wgreen@fleenorgreen.com

Ambac Assurance corporation

c/o Gregory Andrew Kopacz
McDermott Will & Emery LLP
340 Madison Avenue

New York, New York 10173-1922
gkopacz@mwe.com

Jeffrey Weissman, D.D.S.

Jeffrey Weissman, D.D.S., P.C.

Keith Shannon

Individually and as Class Representatives
c/o of Brian R. Walding

WALDING, LLC

505 20" Street North, Suite 620
Birmingham, AL 35203
bwalding@waldinglaw.com

J.P. Morgan Securities, Inc.
JPMorgan Chase Bank, N.A.

c/o Clark R. Hammond

Johnston Barton Proctor & Rose, LLP
569 Brookwood Village, Suite 901
Birmingham, AL 35209
crh@johnstonbarton.com

City of Birmingham

c/o Michael M. Fliegel

Assistant City Attorney

Legal Dept.

710 20™ Street North
Birmingham, AL 35203
Mike.Fliegel@ci.birmingham.al.us

JP Morgan Chase Bank, N.A.

c/o Lindan J. Hill

Johnston Barton Proctor & Rose, LLP
569 Brookwood Village, Suite 901
Birmingham, AL 35209
lhill@johnstonbarton.com

Societe Generale

c/o Donald M. Wright

c/o Stephen B. Porterfield
Sirote & Permutt, P.C.

2311 Highland Avenue South
Birmingham, AL 35205
dwright@sirote.com
sporterfield@sirote.com

Anne Elizabeth McGowin, Esq.

Legal Advisor

Office of the Governor

State of Alabama

State Capitol, Room NB-05

600 Dexter Avenue

Montgomery, AL 36130
anneelizabeth.mcgowin@finance.alabama.gov

National Public Finance Guarantee Corp.
c/o Benjamin S. Goldman

Hand Arendall LLC

1200 Park Place Tower

2001 Park Place North

Birmingham, AL 35203
bgoldman@handarendall.com

City of Center Point, Alabama
c/o Robert C. Keller

Russo, White & Keller, P.C.
315 Gadsden Highway, Suite D
Birmingham, AL 35235
rjlawoff(@bellsouth.net

10437482.20




National Public Finance Guarantee Corp.
c/o Mark A. Cody

Jones Day

77 West Wacker

Chicago, IL 60601-1676
macody@jonesday.com

Syncora Guarantee, Inc.

c/o Richard P. Carmody

c/o Henry E. Simpson

c/o Lawrence J. McDuff

c/o Russell J. Rutherford

c/o David K. Bowsher

c/o Daniel J. Newton

Adams and Reese LLP

1901 6™ Avenue North, Suite 3000
Birmingham, AL 35203
richard.carmody@arlaw.com
henry.simspon@arlaw.com
laurence.mcduff@arlaw.com
russell.rutherford@arlaw.com
david.Bowsher@arlaw.com
daniel.newton@arlaw.com

Syncora Guarantee, Inc.

c/o Matthew Scheck

Quinn Emanuel Urquhart & Sullivan, LLP
865 South Figueroa Street, 10™ Floor

Los Angeles, CA 90017
matthewscheck@quinnemanuel.com

National Public Finance Guarantee Corp.
c/o Amy Edgy Ferber

Jones Day

1420 Peachtree Street, N.E.

Suite 800

Atlanta, GA 30309-3053
aeferber@jonesday.com

U.S. Securities and Exchange Commission
Office of Reorganization

Atlanta Regional Office

950 East Paces Ferry Road, N.E., Suite 900
Atlanta, Georgia 30326-1382

Telephone: 404-842-7600

Facsimile: 404-842-7633

Email: atlreorg@sec.gov

National Public Finance guarantee Corp.
c/o Corrine Bell

Jones Day

222 East 41 Street

New York, NY 10017-6702
cball@jonesday.com

Lloyds TSB Bank PLC
c/o Laura E. Appleby
Chapman and Cutler LLP
330 Madison Ave.

34" Floor

New York, NY 10017
appleby@chapman.com

The Securities and Exchange Commission
SEC Headquarters

100 F Street, NE

Washington, DC 20549-9040

Attention: Morgan Bradylyons, Senior Counsel
bradylyonsm(@sec.gov

10437482.20




Lloyds TSB Bank PLC
c¢/o Ann E. Acker

c/o James E. Spiotto
Chapman and Cutler, LLP
111 W. Monroe St.
Chicago, IL 60603
acker@chapman.com
spiotto@chapman.com

The Bank of Nova Scotia
c/o Laura E. Appleby
Chapman and Cutler LLP
330 Madison Ave.

34" Floor

New York, NY 10017
appleby@chapman.com

Lloyds TSB Bank PLC
c/o Donald M. Wright

c/o Stephen B. Porterfield
Sirote & Permutt, P.C.
2311 Highland Avenue S.
Birmingham, AL 35205
dwright@sirote.com
sporterfield@sirote.com

The Bank of Nova Scotia
c/o Ann E. Acker

c/o James E. Spiotto
Chapman and Cutler, LLP
111 W. Monroe St.
Chicago, IL 60603
acker@chapman.com
spiotto(@chapman.com

Appellant William Casey

Appeal No. 1101361 in Supreme Court of
Alabama

c/o Matthew Weathers

Weathers Law Firm, LLC

P.O. Box 1826

Birmingham, AL 35201
mweathersmatt@gmail.com

The Bank of Nova Scotia
c/o Donald M. Wright

c/o Stephen B. Porterfield
Sirote & Permutt, P.C.
2311 Highland Avenue S.
Birmingham, AL 35205
dwright@sirote.com
sporterfield@sirote.com

Appellant William Casey

Appeal No. 1101361 in Supreme Court of
Alabama

c/o Edward Jason Dennis

c/o Samuel B. Hardy, IV

Lynn Tillotson Pinker & Cox, LLP

2100 Ross Avenue, Suite 2700

Dallas, Texas 75201
jdennis@lynnllp.com
shardy@lynnllp.com

Appellant Carmella Macon

Appeal No. 1101270 in the Supreme Court of
Alabama

c/o Matthew Weathers

Weathers Law Firm, LLC

P.O. Box 1826

Birmingham, AL 35201
mweathersmatt@gmail.com

10437482.20




U.S. Bank National Association, in its capacity
as Indenture Trustee

c/o Charles R. Johanson III

Engel, Hairston, & Johanson, P.C.

4™ Floor, 109 20" Street (35203)

P.O. Box 11405

Birmingham, AL 35202
rjohanson@ehjlaw.com

Appellant Carmella Macon

Appeal No. 1101270 in the Supreme Court of
Alabama

c/o Edward Jason Dennis

c/o Samuel B. Hardy, IV

Lynn Tillotson Pinker & Cox, LLP

2100 Ross Avenue, Suite 2700

Dallas, Texas 75201

jdennis@lynnllp.com

shardy@lynnllp.com

David Perry, Esq.

Finance Director

Office of the Governor

State of Alabama

Office of the Governor

State Capitol, Room N-104

600 Dexter Avenue

Montgomery, AL 36130
david.perry@governor.alabama.gov

U.S. Bank National Association, in its capacity
as Indenture Trustee

c/o Clark T. Whitmore

c/o Kesha L. Tanabe

Maslon Edleman Borman & Brand,LLP

3300 Wells Fargo Center

90 South Seventh Street

Minneapolis, MN 55402-4140
clark.whitmore@maslon.com
kesha.tanabe@maslon.com

State of Alabama

Department of Finance

c/o Rachel L. Webber

c/o Jerry C. Oldshue, Jr.

c/o Kristopher D. Sodergren
c/o Robin E. Pate

Rosen Harwood, P.A.

2200 Jack Warner Parkway, Suite 200
P.O. Box 2727

Tuscaloosa, AL 35403-2727
rwebber@rosenharwood.com
boldshue@rosenharwood.com
rpate(@rosenharwood.com

Beckman Coulter, Inc.

c/o Kirk B. Burkley
Bernstein Law Firm, P.C.
Suite 2200 Gulf Tower
Pittsburgh, PA 15219-1900
kburkley@bernsteinlaw.com

10437482.20

10




Wendell Major

Public Employee of Jefferson County
Alabama

3775 Gillespie Road

Dolomite, AL 35061
majorpd@charter.net

wwm5007 @gmail.com

The Depository Trust & Clearing Corporation
A Party in Interest

c/o Adam T Berkowitz

c/o Lawrence S. Elbaum

Proskauer Rose LLP

Eleven Time Square

New York, NY 10036-8299
aberkowitz@proskauer.com
lelbaum@proskauer.com

Beers Properties, LLC

Creditor

c/o W.L. Longshore, 111

Longshore, Buck & Longshore, P.C.
2009 Second Avenue North
Birmingham, AL 35203
Billy3@longshorebuck.com

City of Birmingham, Alabama

c¢/o U.W. Clemon

White Arnold & Dowd P.C.

2025 Third Avenue North, Suite 500
Birmingham, AL 35203
uwclemon@waadlaw.com

Mike Hale, in his official capacity as Sheriff of

Jefferson County, Alabama
c/o Robert R. Riley

c/o Keith Jackson

c/o Jay Murrill

Riley & Jackson, P.C.

1744 Oxmoor Road
Birmingham, AL 35209
jay@rileyjacksonlaw.com

Jefferson County Board of Education
c¢/o Whit Colvin

Bishop, Colvin, Johnson & Kent, LLC
1910 First Avenue North
Birmingham, AL 35203
wcolvin@bishopcolvin.com

Gene J. Gonsoulin

A Party in Interest

c/o A. Wilson Webb
Webb Law Firm

4416 Linpark Drive
Birmingham, AL 35222
awilsonwebb@gmail.com

All Temps Systems, Inc.
c¢/o Andre’ M. Toffel
Andre’ M. Toffel, P.C.
Suite 300

600 North, 20" Street
Birmingham, AL 35203
atoffel@toffelp.com

David Swanson

Interested Party

c/o Henry J. Walker

Walker Law Firm

2330 Highland Ave.
Birmingham, AL 35205
henryjwalker@bellsouth.net

Elevator Maintenance and Repair, Inc.
Creditor

c/o Charles N. Parnell, 111

Parnell & Crum, P.A.

P.O. Box 2189

Montgomery, AL 36102-2180
bkrp@parnellcrum.com

10437482.20
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Bill George

c/o Jon C. Goldfarb

c/o Daniel Arciniegas

c/o L. William Smith

Wiggins, Childs, Quinn & Pantazis, LLC
The Kress Building, 301 19" Street North
Birmingham, AL 35203
wsmith@wcgp.com

Wells Fargo Bank, National Association as
Indenture Trustee

c/o Eric A. Schaffer

c/o Luke A. Sizemore

c/o Mike C. Buckley

Reed Smith LLP

225 Fifth Ave., Suite 1200
Pittsburgh, PA 15230-2009
eschaffer@reedsmith.com
Isizemore(@reedsmith.com
mbuckley@reedsmith.com

U.S. Pipe and Foundry Company, LLC
c/o Jeftrey B. McClellan, Esq.

1200 Abernathy Road, NE

Suite 1200

Atlanta, GA 30328
jmcclellan@muellerwp.com

Fraternal Order of Police Lodge 64

Robert Thompson, Aubrey Finley and William
D. McAnally et al. on behalf of the Employees
of the Jefferson County Sheriff’s Office

c/o Raymond P. Fitzpatrick

1929 Third Avenue North

Birmingham, Alabama 35203
rpfitzpatrick@fcclawgroup.com

City of Midfield, Alabama
c/o David A. Sullivan
1728 3™ Avenue North
Suite 400D

Birmingham, AL 35203
dasnicole@bellsouth.net

Medical Data Systems Inc.

c/o Bryan G. Hale

Starnes Davis Florie LLP

100 Brookwood Place, 7™ Floor
Birmingham, AL 35209
bgh@starneslaw.com

BBA Development, LLC

c¢/o Amanda M. Beckett

Burr & Forman LLP

420 North 20" Street, Suite 3400
Birmingham, AL 35203
abeckett@burr.com

Charlotte Breece

Lillie Starks

On behalf of all similarly situated persons in
Breece, et al v. Jefferson County Tax Collector
c/o Lee Wendell Loder

Loder, P.C.

P.O. Box 13545

Birmingham, AL 35202
loderlawfirm@aol.com

10437482.20
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Lara Swindle

c¢/o Ann C. Robertson

c/o H. Wallace Blizzard

Wiggins, Childs, Quinn & Pantazis, LLC
The Kress Building

301 Nineteenth Street North
Birmingham, AL 35203
arobertson@wcqgp.com

hwb@wcgp.com

B.AS.L.L.P.

c/o Salem Resha, Jr.

The Resha Firm

1516 20™ Street South, Suite A
Birmingham, AL 35205
sresha@reshafirm.com

John Madison, IV, inmates and others
Similarly situated at the Jefferson County Jail

c/o H. Doug Redd

5343 Old Springville Road

Pinson, AL 35126

hdougredd@gmail.com

Unisys Corporation

Party in Interest

c/o Dana S. Plon, Esq.

Sirlin Gallogly & Lesser, P.C.

123 South Broad Street, Suite 2100
Philadelphia, PA 19109
dplon@sirlinlaw.com

CSX Transportation, Inc.

A party-in-interest

c/o James H. White, IV

Baker Donelson Bearman Caldwell &
Berkowitz, P.C.

420 20™ Street North

1600 Wells Fargo Tower

Birmingham, AL 35203

jwhite@bakerdonelson.com

John Mason, IV

c¢/o Anna L. Hart

c/o Dan C. King, I1I

Stewart & Stewart, P.C.

1826 3™ Avenue North, Suite 300
Bessemer, AL 35020
ahart@stewartandstewart.net
dking(@stewartandstewart.net

James Pruitt

Interested Party

c/o Cynthia Forman Wilkinson, Esq.
c/o Larry R. Mann, Esq.

Wilkinson Law Firm, PC

215 N. Richard Arrington, Jr. Blvd.
Suite 811

Birmingham, AL 35203
wilkinsonefile@bellsouth.net

Owens & Minor, Inc.

c/o Robert S. Westermann, Esq.
c/o Sheila deLa Cruz, Esq.
Hirschler Fleischer, P.C.

P.O. Box 500

Richmond, Virginia 23218-0500
rwestermann@hf-law.com
sdelacruz@hf-law.com

10437482.20

13




James R. Crane

c/o Steven D. Altmann
c/o Charles L. Denaburg
c¢/o Marvan E. Franklin
Jajjar Denaburg, P.C.
2125 Morris Avenue
Birmingham, AL 35203
saltmann(@najjar.com
cdenaburg(@najjar.com
mfranklin@najjar.com

Collette Funderburg
Creditor and Interested Party
c/o Michael J. Antonio, Jr.
Greystone Legal Clinic

2516 11™ Avenue North
Birmingham, AL 35234
MANTO003@aol.com

James R. Crane

c/o Sydney Gibbs Ballesteros
Gibbs & Bruns, LLP

1100 Louisiana, Suite 5300
Houston, Texas 77002
sballesteros@gibbsbruns.com

Universal Hospital Services, Inc.

c/o James E. Bailey, III

Butler, Snow, O’Mara, Stevens & Cannada,
PLLC

6075 Poplar Avenue, Suite 500

Memphis, TN 38119
jeb.bailey@butlersnow.com

W.C. Rice Oil Company, Inc.

c/o James H. White, IV

Baker Donelson Bearman Caldwell
& Berkawitz, P.C.

420 20™ Street North

1600 Wells Fargo Tower

Birmingham, AL 35203

jwhite@bakerdonelson.com

Lehman Brothers Special financing, Inc.
c/o James C. Huckaby

c/o Daniel D. Sparks

c/o Bradley R. Highttower

Christian & Small

505 20" Street North, Suite 1800
Birmingham, Alabama 35203
jch@csattorneys.com

dds(@csattorneys.com
brh@csattorneys.com

Delores W. Frost
c/o W.L. Longshore, I11

Longshore, Buck & Longshore, P.C.

2009 Second Avenue North
Birmingham, Alabama 35203
Billy3@]longshorebuck.com

BNSF Railway Company

c/o James H. White, IV

Baker Donelson Bearman Caldwell
& Berkawitz, P.C.

420 20™ Street North

1600 Wells Fargo Tower

Birmingham, AL 35203

jwhite(@bakerdonelson.com

10437482.20
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AMCAD

c/o Christine Delawder
15867 North Mountain Road
Broadway, VA 22815
cdelawder@amcad.com

Moore Oil Company
Creditor

c/o Brenton K. Morris
Benton & Centeno, LLP
2019 Third Avenue North
Birmingham, Alabama 35203
bmorris@bcattys.com

Wells Fargo Bank, National Association,
Indenture Trustee

c/o Russell M. Cunningham, IV

Cunningham Firm, LLC

Landmark Center, Suite 600

2100 First Avenue North

Birmingham, AL 35203

Russell@cunninghamfirmlic.com

First Commercial Bank

As Indenture Trustee
c/o David B. Anderson
c¢/o Deanna L. Weidner
Anderson Weidner, LLC
505 20™ Street North
Financial Center, Suite 1450
Birmingham, AL 35203-4635
dbanderson@andersonweidner.com
dlweidner@andersonweidner.com

Innovation Depot, successor-in-interest to
Entrepreneurial Center, Creditor

c/o Russell M. Cunningham, IV

Cunningham Firm, LLC

Landmark Center, Suite 600

2100 First Avenue North

Birmingham, AL 35203

Russell@cunninghamfirmllc.com

First Commercial Bank

c/o David A. Wender

1201 West Peachtree Street
Atlanta, Georgia 30309
david.wender@alston.com

Andrew Bennett, Roderick Toyall, et al.
Calvin B. Grigsby

311 California Street

Suite 320

San Francisco, California 94104
cgrigsby@grigsbyinc.com

Jefferson County, Alabama
George Carpinello

Boies, Schiller & Flexner

10 North Pearl Street, 4™ Floor
Albany, New York 12207
gcarpinello@bsfllp.com

The Depository Trust Company, on behalf of
the holders of the Jefferson County, Alabama,
General Obligation Capital Improvement
Warrants, Series 2003-A and 2004-A

c/o Lawrence S. Elbaum

Proskauer Rose LLP

Eleven Times Square

New York, NY 10036-8299
lelbaum@proskauer.com

Monster Energy Company

c/o Michael D. Breslauer

Solomon Ward Seidenwurm & Smith, LLP
401 B Street

Suite 1200

San Diego, CA 92101
mbreslauer@swsslaw.com
wyones@swsslaw.com
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Bayerische Landesbank

c/o Edward A. Smith
Venable LLP

Rockefeller Center

1270 Avenue of the Americas
New York, NY 10020
ecasmith@Venable.com

AMSOL

c/o John K. Rezac

Taylor English Duma LLP

1600 Parkwood Circle, Suite 400
Atlanta, Georgia 30339
jrezac@taylorenglish.com

Internal Revenue Service
c/o Kenya Bufford

801 Tom Martin Drive
M/S 126

Birmingham, AL 35211
Kenya.Bufford@irs.gov

UAB Health System

c/o Kathleen Kauffman

Legal Counsel

500 22nd Street South, Suite 408
Birmingham, AL 35233
kkauffman@uasystem.ua.edu

Luther Strange, Esq.
Attorney General

State of Alabama

501 Washington Avenue
Montgomery, AL 36130
Istrange(@ago.state.al.us
omartin@ago.state.al.us

Vekesha Hawes
Creditor

c/o Tyrone Townsend
P.O. Box 2105
Birmingham, AL 35201
ttowns 1 @msn.com

John A. Vos Esq., Interested Party
c/o John A. Vos, Esq.

1430 Lincoln Avenue

San Rafael, CA 94901
invalidemailecfonly@gmail.com

Alabama Department of Environmental
Management

c/o Tom Johnston, Esq.

General Counsel

1400 Coliseum Blvd.

Montgomery AL 36110
tlj@adem.state.al.us
daf@adem.state.al.us

Environmental Protection Agency
c/o Bill Weinischke

U.S. Department of Justice

Room 6028

Patrick Henry Bldg.

601 D Street, N.W.

Washington, D.C. 20004
bill.weinischke@doj.gov

University of Alabama Health Services
Foundation, P.C.

Sirote & Permut, P.C.

c/o Stephen B. Porterfield

2311 Highland Avenue South
Birmingham, AL 35205
sporterfield@sirote.com

10437482.20
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Ad Hoc Sewer Warrantholds
c/o Thomas M. Mayer

c/o Gregory A. Horowitz

c/o Elan Daniels

c/o Amy Caton

Kramer Levin Naftalis & Frankel LLP
1177 Avenue of the Americas
New York, New York 10036
tmayer@kramerlevin.com
ghorowitz@kramerlevin.com
edaniels@kramerlevin.com
acaton@kramerlevin.com

Environmental Protection Agency
c¢/o William Bush

c¢/o Brad Ammons

Atlanta Federal Center

61 Forsyth Street, SW

Atlanta, GA 30303-3104
Bush.william@epamail.epa.gov
Ammons.brad@epamail.epa.gov

National Public Finance Guarantee Corp.

c/o Jennifer S. Morgan
Hand Arendall LLc

30200 RSA Tower

Post Office Box 123
Mobile, AL 36601
jmorgan@handarendall.com

Ad Hoc Sewer Warrantholders

c/o Justin G. Williams, Esq.
Tanner Guin & Crowell, LLC
2711 University Boulevard
Tuscaloosa, AL 35401-1465
jwilliams@tannerguincrowell.com

10437482.20
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PARTIES SERVED VIA UNITED STATES FIRST CLASS MAIL:

Shoe Station, Inc.

Attn: Michael T. Cronin, Esq.

Johnson Pope Bokor Ruppel & Burns, LLP
911 Chestnut Street

Clearwater, FL 33756

National Public Finance Guarantee Corp.
(f/k/a MBIA Insurance Corp.), as insurer of
the General Obligation Capital Improvement
and Refunding Warrants, 2003-A and Series
2004-A

Attn: Daniel McManus, General Counsel

113 King Street

Armonk, NY 10504

The Bank of New York Mellon Trust
Company, N.A. (f/k/a The Bank of New York
Trust Company of Florida, N.A.), as registrar,
transfer agent and paying agent

Attn: Charles S. Northen, IV

505 N. 20" Street

Suite 950

Birmingham, AL 35203

Teklinks Inc.
201 Summit Parkway
Homewood, AL 35209

Morris & Dickson Co LLC
410 Kay Lane
Shreveport, LA 71115

Augmentation, Inc.
3415 Independence Drive, Suite 101
Birmingham, AL 35209-8315

AMT Medical Staffing, Inc.
2 20™ Street North

Suite 1360

Birmingham, AL 35203

Brice Building Co., LLC
201 Sunbelt Parkway
Birmingham, AL 35211

John Plott Company Inc.
2804 Rice Mine Road NE
Tuscaloosa, AL 35406

Laboratory Corporation of America
430 South Spring Street
Burlington, NC 27215

Attention: Legal Department

10437482.20

/s/ Larry B. Childs

OF COUNSEL
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